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1. o5 ool #al|l = Gopadan, Sandeep, “ Transnational commerdial law: The Way
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Relgolu dntF o] HAH AT A= FEE FEH=
Zt o] iRolut A, ARF-ollA o] &5l 8= = B84 HUtel osiA
AR A A97F Fod 4= vk =7 T W-8o] dAZ H el tisst
of gezlo| 1 FAISHE = = AlollA /783 SHo] Aok A =4 A
Al ZokellA ofn] Q= LRk o 24 = FAAME S Y E 3 (International
Institute for the Unification of Private Law, ©]3}, UNIDROIT)S] =A|/JALA <F
YZ(UNIDROIT Principles of International Commercial Contract, ©]3}, PICC?)
olu &5 (Ole Lando) S FAI 0 E 3 F-HAIFYH 2937} 199530 F-E3S
Al 2P 9 & (Principles of Furopean Contracts Law, ©]3}, PECL)< & T 2
ok &, PICCT) 7|23kl e ko = A, 19801 ] =Al&-Fml vl A 2ol
3t 713 2K (United Nations Convention on Contracts for the International Sale
of Goods, ©]3}, CISG)< Hlad &g 4] ko= =] vk B7t
£ 2 ok ey A CISGe A A 2 9191 €3] (UNCITRAL) 7} 7]
Z - 23 ZolA|vk 11 &S UNIDROIT 2] =A@ ekl 196413 2]
A EFuufol] B+ FYH (Uniform Law on the Internaitonal Sale of Goods,
ULISy" 3} «arA| EFufjujAleke] Aol #3F FYH(Uniform Taw on the
Formaiotn of Contracts for the Internaitonal Sale of Goods, ULF)”¢] 2] 3
|5 A9 "HESL Utk ol2d Aol HIFo] ¥, CISGS} PICCE B
g HdEe A vkl & 5 Ak ok A A o] SRl AsGE
FAPGFo A TEHHS 7HITR= FollA M (hard law) &= E-FHA|

Forward’, American University International Law Review, Vol.18, No.4(2003), p.810; 45255k 5 [EIp%
PG| & lex  mercatoriaEFEFIEENE) — 2= v 7 EREREEAY)ER & EREEG EOHT L Wikt
BB 5(2000); AN - oAy, IAEF A doiA] FAEHE(Lex Mercatoria) 2]
A 7@, g8l FFAA-CISG PICC 92& T2, F983]4] A41d A55(2016).

2. UNIDROIT Principles of International Commercid Contracts= A1 F--8 HA = 3l= Aok
< T&3H7] 213 UNIDROITO oJaliA] 2Hde 748 Qe A E o] dnbda o 24, 19941
23, 20049, 20101300 =7 - FE 5 o] Aol o]=1 Ytk PCCE 24 UNIDROIT7} 23l
= 717 E “Uniform Law Review” ol AlAE =1 SollAl ARSE Qla1, 98] U] E3ol|A]
T AF AREE AL ok e TR, 0 oA BE, SAH R A9 e Y-S Miched
Joachim Bondl Zrlti8 Mo w<=2] “UNIDROIT Principle’ ]2kl 3laz, 2011 Uniform Law
Review(vol.16) ©]¥FE]= TUPICC, W "UP, 2= o2 % ARBE I QIARE, A2 o ole}
I ®B7)E offrhar ghel b ol thek A2 FiifFEZE, UNIDROIT Principles 201002625, 7 4k
Kz F63E1%, 2013, 137H 9] 245 1%1). whbA EarolMe S 58 5% AHSEE ACCE=
& AR gtk
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9k PICCY PELCS 748 0] $li(non-binding) 8] Y2 o2A AW
(soft law)°ll SHGZHTh= HEJZ zto]7} e Holth Abd IAALS] oA o]
o e AW 5L F2H 7|EoAM 9 FEHe HA ExE i
A ATZA G AR E Aol AEEHA oS SR FHO R A9
FEA0 27t Adokar & &= ks 83k 2ujol A PICCE TFEE o] Q)
= HEe ofyA ek 71 AE-(Preamble) ol A 813] = vl o) A F--&
AR g AV GAA kol oA Yubd FFH 02X T I 9] Eold
A A A Ag 83 Bdo] E S Tkt AAE SEuetlA =
2004 IR 7RA <9 2 20131 9] FIHINA Aljke 2Hd =ololl A = CISGE}
PECL-S BIE3}H, PICCe] ZRESE Fal o] HAthH= AL 583

ojulg Zhet)s

[*]

2. PICC A 778 #3F +=9/9] Ha

A A7ZE AF3E vief Zo] 9] v A 2 Foll A cIsGY PICC,
PECLY} 28 A A A Y=]o] Al Eopol|A v} FH Stk AR
2 AARSRE v7E At o= FAIAEA Y] Tsl A el 7MY FEHA]

3. HkIFEZE, UNIDROITREIFR RS 82405 Bl o 5t & AT, 17 4K 66535, 2016, 61

H.

4. PICCx 1994 Z3ko| A HE o] % 20041 ¥, 2010 o] 78} 25l o] =27]7}
A oF 200d BRF, 1 AAIAR] -840 BaliAE AL TEZRI Hrkel Il vlEiA ATiF
o2 AL AR o] g AR nESuEl 230 o271 YA E FEEAT, FAFA TolHE
e oulE ZHA AL R1E - FEE I QUthe HVHE L )tk &, PICCE FH=7E] 84 |
Tl ot Aol AR AHARI AFolu A AEE B84 PICCTT ol 85= Y
& A AN AR ACCY EAIE & F (AU H 8-S HFH o F of=ahA] fskrial &)
s FAANS BAE sldshs Moy A1l el vidskA dzss AEe] ke
Aol tiaiA Al E HAZE 3HA H7HE st Aok o]e tisiAl= Rdf Michdes, The
UNIDROIT Principles as Globa Background Law, Uniform Law Review 19(2014), p.647-p.648. t}zk7}
A2 FRFEEEES), TIHAAE PCCE gHtA 02 AR} FAjolA o ol o851 9l
ta PR H2dEe &AM S PICCE #=2ste A7 3718k AEke] itk gt
AAS- - o)A (L), 339 WA 35 E3], PICCe] FATAN A 2] gl A =2]F Ao
24 A, BRI FEATl Tk UNIDROITERA 2004 © BFEMPEell o1 o] @ TREMES
DO, HERAT 20(2005).

5. Y& AEHY MAANAE ASGeF 22 Fekolul PICC, PECLY 22 A AN A3
2 M4 Y-S A% FuEA F-83 YrE XA AR Js AT B4 0] o] FoA L ok
ol gt Frtol| i M e MIFME, == Fw v EEEEFRARANIC 35 1 2 FAIMBRELE, Kk
% 6153 - 45, 2011, 767H.
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= APy Hofell A AlAZ Aol mEl -2 RIo] ti-gsl = 2| =l A
o] ol Zlolgkal & = Ut} o] T Ak s e} BHstAA = A &
woll F-estar @3 AF-Eold A AAE At AR A A
r 856et B2F Eold) WA Szt Eold 23S AT AJA Tl
ol siar A= e =47 A7EAH. &, ATl A AAS
FEEE qreshes 712 Yol W] IR, d3 siAtE A3 )
FEo|PAQle] o] F2TE JNAdstaAl stk =3 Alefal Al ol 3k
TS ZEA AR EF N doiA Al a7 #dste] AATE 2
ZARJAAZF ==, T2EA A Eo]d(fundamental non-performance), ©]2Fal
ke lde 2o z2A Eishs Zlo] AERHIIHS AloaiAe] exio=w

A TRZZ Bolg) & Q8= HlEE CISG, PICC, PECLETE ofUg}l £
A AT IF 2 BCAPHZAL T1E0] 20090l ABEg T-REARE 357
%k, (Study Group on a European Civil Code and the Research Group on EC
Private Law(Aquis Group), Principles, Definitions and Model Rules of European
Private Law, Draft Common Frame of Reference, ©]3}, DCFR)°l| A= YER )L
ATk Tyl W i =oollA = o= Ji7g o] Wk ddsiA=
olf 3 FAES] TS e FHUE oty AT webA EarolA=
A PICCe] AF-Eol A]] AA B A S Ak, o] & VxR
A @02 TFTE Eoldl, o] ol ou|QIR|, Ik T FAA
7]Eo] FollAlell A AEskaAt ok

6. olol #AF =22 = A7), Aol B3 viwHA, AHEH FA-NHAHL
AT gute MRS AR HwAPE A|117 43, 2004

7. Z93], CISGOl olA EF2] 2Agta} A ks Al-CISG-AC Opinion no.52 sjj4iell 9lof
A BA-Z Aute] ofug FA R FAIAHE AT A21F A1, 2012, 1049 UjX] 1058
W=, 9] 7o) o]g} 2 o]l AJAAE FHihe= olfE 715 oE g A4S &
StaAl she AYe] EetollA 2he 4= 9t &, & Aol BA tigh 7|Ee] WA YL} A5
Eolg Al o] Y2 A, sAERAY ] sk 7%l tek AkaLe] xjojelA viEH A
olgta & 4 Qith w3 gl HA A ] o] A A AAIL} CISCYe] U A AA ol Hal
A o)Zd, FAEEm A ol B FAHHKHCISG) 2] A2k uKBreach of Contract) ol &3¢
AT, APHER #1407, 2005, 283HFE] 287 = F-8-3F =9]7} Sl

8. WHEEVHNAAE U 45, WHANEEA] 4, 20040 HEF T A EH, H
5, 2012, 2519 AE A 2 HEREUHMNAAS IR 4, THANAEA 9, 20139 HEH
T AN EE F, W, 2012, 3209, OR8] W SR =g AE rRE ] Bold,
olgh= g7} ofg} rEojddo] Fuigh A 2 THoE =¥ itk
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0. FAVGAA SRR FEold) Y AA
1. T&o] @I(ﬂoﬂpeyfommﬂce) , sA4/e] Q] Z A

7t AF-Eolge] 443 HY AA

PICC A731%0] WMEWA AGHAE A= 4 TEold (hon-
performance), ©] EA)3loF 31a1, Yo7} o] Eoldo] M2 A (fundamental), ©]
ofok gt WA, piCce] AQ) AAE BR, A3z A A =50l
Ado] YIvh= ARdol oA Aleke] FraAe] FAHEA F=rhal 178
gtk o] W&ol PICCE §-8] WA TE5, % 22 /NdS wiAlety oF
808 (non-performance); /'@ TAHOE sl= Boh 113 A AAE
TEII A2 & F Ak olE asGell AoIMe] TAIF WHbreach of
contract) ; U PECLA A1) TE-o]8) (non-performance) ;= FTHOE 3}
= AAIg} SLF Al A= Aot PICC A33zx2] F4 Aol 2
olZ3t E5 JNd e FE = diF FAlEaL stAA, Alef AlE EAl
A B0l duats I Aok fa35ka, o2t dAAE B
| E53 T AwdrtaL itk = PICCAA = GARAF o] & o] 3
T TP AR AloF FARALY o <Eold) o] FA|E TR, |
AT AlCE AA BAol Bs AME olu] A QIEA9 of Fol ufelA
B350 ool Eold Wyt AHH3] wgE
CISGY ol 71=3t picce] Y AAE &5 /9
2] Wil x e} o] 752 WA AAA skA; e AN B 718

She 7158 BUSE SERAYL BEE o

e g oo

X

ok

et
1<)
ko
ox,
o,
g2
v
b
rr ot

9. AZF AAYHY NEE AN-FHAPILE S AR, ALPHAT A2d AL
Z, 2005, 1069, ¥4 7], FUE=Z2HUNIDROIT) AR 2ol QlojA] Ak, siAPHAT A
119 A2%, 1999, 1824,

10. Officid Comment to PICC Art.3.3.
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U} PICC, PECL-S B5 @ALR ] rEo]g)(i Aok 9uh, /dS FAow
AAAAE Ao = &stal Avka & 5 vk %3 PICCE CISGS
o] Eolgo] ouE T H WS TAA FHremedy approach)©]
2har gk 3k, A te, power)©] flE 74-F-oll = Al frEskaL v}
A2 Jold) HIF Al o]#g 84l tgk ei7} o] FoiF Hlolth

1} £9] 3 (non-performance)2] 97|

o)1 PICC 319 A1) F47) Aol Ak BAte] TS| A
A7} E & Eo 3 (non-petformance) @7 F3AR7E PICC A7.1.125 &0

2 Thgwh o] ALl Utk Bol WL “FAA} AP AT ofd A
o] oA B2 Ao 2A, o] FAAE EARE FOlH(MEIEAT, complete
failure to perform) ¥ B FEjo] B2hA3 o) (defective performance)s 2
Wk oz, Aol ol e WA £HT 5t Y B ol
o5 o|shA] %= Ax Eoldol| ajFddrh. 1fal HAeT uiel o]
picC 4e] Bolde AAe AAE 20T S A B, FA 52

&el ol &, ol AAAY ol A2 Eol o] FHd WE T

@E A reth

=

ot Eolg | g A

PICC A} A|A| ol A, Eolho] A= A FdelA 8= 7A

T2 Bo|ge] A, ofFof gepzith 94, WA EA| ‘B—z?E £-°] 3 (non-
excused non-performance)®| 78-F-ollx= I3 GAA= PICC A7 TE0], &
Al sl A skE AT DA, S A1 ojdgS HRd 5 = A
A713%), EZoIBATARAT21% B A7222), A AAAT31%), &
Sl TEA 7412 BAFE 5 ATk o]0l thal Eolde] HAE= 7
“F(excused non-performance)l39ll= IS GARA = B o] YA FH o} 3

11, HEY), AF-EolPS o|FE sh= Al siAle a8, dw-Byst A48 A33,
2012, 3127,

12. ¥HA71(319), 1829.

13. PICCollA Holsjo] WA= E A& Alkduel P2 opy|H EolY(H7.12%),
FAloldFgAANY Mol Fof AT o]PHFHL PALR QIgh Eo|Y(A7.1.3%), £V
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2. AfAL] A et

7L BdE Bold) oo o3 Al Ajh

Aol B3N PICCE A73.1F0AM 1 B9l 84S FAsAL
Joll mEd gApake] ke Aol o3 Alepde] AT Eoldo] T
gk Eo]3(fundamental non-performance)®ll 3Esh= 7470l Aleks fAE
T ATAT73.12 A1Eh.17 o]= Al e B3 rdF] 778, 0= ofsfid
ok e $2 W 2e tiEY AA A= Ao F2 ol kAt
7F AL =3 FA o] JI=d Agods wiele a4 actio

quanti minoris) B 3| A &~H(actio redhibitoria)18-e 7FITHAL kAL Sl=H], o]

o

o2 % Eo|(A|7.07X) To] ATk

14. ©]¥3 PICCY Hl=+ PECL Al8101= 2 1 FAollA FAF o= 43k e U4
3 A9 frAfsitt,

15. PICCE CISGY PECLY} miRVIA| 2 Aot frashA Ayt Aloks 7hsstd EFdok
gi(pacta sund servanda) = A2 ol 71&38kaL QJth. whekA] of |l Bolgjo] WAgTIA 3= ZHlE
aAAe] A== AL ofdth o] wet SAE AT Bl L ol aS =
SHAl =a, o]Ae] viE Bolgjo] r2aA olofof Stk sfAle] Y FAd e Aol

16. dlAddl, o) W7ol H(TE Al1302%, All624z)ol A= olfE52] Aol Ak
APEol| 2 wet 2Rk 28 2#Q0 HRIH Al1s2zx olake) A11242) = o] g A
A AN 2zt SYHAAE Y T o]E5ol thalixl= WIS JEEFHABZBR)] T+
312 313, 22Egol 7Y Al114729}F T8 I ABORE FARSIT ojgElol HelM =
GA| o3 Esol thsir= N A1463x00A 146637t AR ThFEL Stk olol tis) B
7t A= T olet 22 EAIE Alkade] el ofsiA stk 2t =] sjAle] A
g Blnga A2 GH. Treitd, Remedies for Breach of Contract, Oxford, 1991, p.340-p.349.

17. A o] BAA AebE AR AlYS dAIshs dele Il fElske
Zolgka & 4= k. olo) thE AXZ Ao e 043 IAAFHEA dAEE Aok utol
o4 WA o] B3 wlwH 2 1E-CISG, PICC X PECLS FA10 2. U333} A0 3
3, 2014, 9, IAEEAYG ANty FAA R B nE-GrEE TR, ST
S 5-513] %] #4273, 2009.

18. AlFaiAle] gol= =] FURolA termination, nullification, repudiation, cancdllation,
restission, avoidance, fiffk 502 XHF I QU3 GoJER ofu} Apol7t 7= A= Uk &
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© BUPHORRE T dde e g duh 2y A vl ces

Eolggo] A7IRt st ZHk= ATk }lo]
A CISG2| B2} 2o, AlfshAlel thal
AleFeit WA= ol 2} AR Zd < v

ao] k2 2] HE YKo 57

oﬁ 22

[‘[r _]N

Je= EFC] A= E A4, olE AFEC)Y & thFe gl AFARe
AAE 807 AkfA7t AR HAT, stArgRAY &2 thFe= 7ol
= Al BAS AT F gle Wl Aloks AT o e AoE St
A A580% A1, 5813 A1), AAH = Aoke] sfjA|odl= LFg

47
Age] Avtar & = Atk A ] ARdellA 2 F Alkeiut of 1
et AfAE Adete TES A FAlEFvvel B3 T
(Uniform Law on the International Sale of Goods; ©]3}, ULIS)(A103%) ol A 5-E]
A8 AL, ofoll Wt CISGe] ERIFE o] A= F] glo] 85
t}. PICCH PECL HA o2& =5 Al Zelgta & < Qlth 17t
PICC, CISG, PECL 5ol $lojA] r2d2] Bold), x| r222 Akeint, o
T4 Folls =5 2ol7t =T, vl Al 7HA Bl ez tiEd = 9l
Th21 A CISGOA= A5zl A @ Ake] Alefelee] Az Fde &
o sh= r2AA Ak fundamental breach of contract), 2] 7S 7
ofstar22 o] 7idol| sidstd ZHtE A7 - Ty obA A F 7
Hiel 2o, o] Aol =3 7E3 olaL dfj4e] o x|7} §r] wEel A1

H, CISGE] 4-Foll= avoidanceth= 8015 AHESIAITH(A492, A7z, 765), PICCet PECL 5ol
A termingtion ©]2h= &-o17F Ak

19. Rabd, Recht des Warenkaufs, Volume 2, Tilbingen 1985, p.232 e seq. FHl =2 o]9} 72
HEE FHote HAAIZAE Y 7YY A6z, To~RHA Al1eddz, 292 25 A|205
Z 5ol Stk

20. ], SLAFH(ARBZE), ULT=RIHA(A6:2655)0] Tz oltt.

21, olste] AR Bold e Al 1 WA Al 7HAE vro] Aste Aol o
A= MIFRIERTD), 768H S &S =g

22. CISGe A5z A, GARAF Qo] AlokeINhe 1 Alekoll Al o] 71diE 4 1%
AL AR o7 ulgksl Aol &8 At F= A9 BAAolgly sha Itk 9B
o3} 2t} “A breach of contract committed by one of the parties is fundamental if it results in @
detriment to the other party as substantialy to deprive him of wha he is entitled to expect under the
contract unless the party in breach did not foresee and a reasondbe person of the same kind in the
same circumstances would not have forseen such a result.”

l
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AR A goll e 3t ofelgo] At ML Aol BAA = A
$7} B& Aoty E4, PECL 2 DCFRI} 22 174 W] 024 of7]of|A
« 2483 Eo]d(fundamental non-performance),©] =& 7495 F 714
(PECL) 5-2 Al 7FX(DCFR)S] 7302 o] 978tAA o] HE31=
Aol FUg EoldS AATTES o5 dfAle AAH g oA
= AFRA 0= CISGe FA| Zpol7t YIAINE TS SV Ao Ao
HAohE H7FE etk npx e Byo)l AE gl HE picce] 74
W2lolth PICCE TEAA Bold), o] Ik Aoj= sk & 1 thil o
|k Ao Boldo] rEAA Eolg, o sFsh=Ae] AFE ATAG o
UA 53] aesfiof sh= AP o m=A Ol ZHAIE ISk T o5 Y
[4F FFF)oF st "AH e, ol ofdel ou7A Y i 84, otk
o] 59 QAL FTHPHOE Est HFHOE rRAZ Hold, o IS
=A¢] AR} AR

N

Y

L AleksiAl A7 <A

AR o] AlekafiAl Agke] LZoll= 2 7FA] AR A Q] a7} A8t
<, I 7P T893 ZA7F BEE ‘pacta sund servanda’ &, & AlEF
(favor contract)®] ARaLolt, o]#f gtk ojm|o|A] AlekEFo] W&o A=
TAAY 74, R S = CISGH PICC, PECL 52 B FAH O = GA
o] Gol, %, TSk, & 1 B0 1FOE olshshi LI of® A9
A el kel JZel Bl WETAR FastEs APl
Thas w3 Ak sAS] AT FAAN] Edolt AAE BHANME A

X

23. WA m= O AR Alokole)o] AAA A, @ 1199 Eolgol 9§ 419
(PECL3} DCFR), @ dA8HA oldstefof sz A7-2] Eo]sY(PECL)oIth PECLS] 2+ 23l o
AR AR HET], AF-EClWS ol FE sk Al Al 818, dadHE A4
A3%, 2012, 3251 ©]&} %=, Sudy Group on a European Civil Code/Research Group on EC Private
Law(Acquis group), Principles, Definitions and Model Rules of European Private Law, Draft Common
Frame of Reference(DCFR), Vol. 1, 2010, I-3: 502 Comments B, 853H ol k= H, PCEL ¥} DCFR®]
2+ 2l 73 = Aol tisiAE DCRRAIME A o|dslof k= A F-2| Bolge
AR ] ole)e] AAA Pl EFE7] wiEel o]27h HollA PECLIS] AAZQI Aol itk
I gt

24, JEILERE, 3 —a v sBEEoREERNC BT 3 BATEOKRR(D), £k 95535, 648

oJsh =,
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At &, AA» e QoM e T DA 1] A2k HellA golst
Al A 1AL oln] FHIE FRHE =319 RiES JIASHA HaL o]
o= 9iek vlge] Ao A Hol LT

Attt AetsfiAl = vighE|ojof sl =710
iAo} ZAl Frksted MEA ARFH S
A 7hs st of2fjl Blg-2] A Sl A2 ¢
HhER st AAZQl w7} AHgslal Sl Zlojthae o] jt AlefshAl

|

ARke] ARargal 2 TSRk =oldy, o djael Fd= mH|aL, I el 9l

o
ﬂ.l.: ]IE ﬂ1>'
i
Mo
2
A
L
i3
o
o
v
k=)
i)

ol Ao ® F BAARY ol)e vl - FF T Ae 7RIt o]H T
HA A pICC A7.31% A& ZF 5] 824 Tl = FARRFY] o]Q)o] ¥
ZAZF BAIE AL QT2 F, SsAAE ARl M= Aol Hshe F5E-e
ojd& WA F3tal Alfo=RY hehs HlE AA ohs A9ole 9
3 Aok z Y ]S BHstal AAZ AlokellA ojgd daA 9

o] Zh=tt. oj9h withE Eo|d BAARIAL St = o8 flsiA &

G FHG H18-S A =3 A Polle Aokl siAlEE A 9k 2 E
o} vl-o] FEEEA)T o] BT 5 AT webA Sk FARAE]
ole)s Hds] i o nlal - FIFste] AlkeAlE AA-sH= 2ol TA
Zke] g3l FAITL & 4 ot

25. o|H3 A8 —?—%t%lw FHZ ] om), AlefsAlol doiM o] BEA Aokt
ulE ddeks vl olA 7P F83 7Rl HaL %M_ Hoezhe T 5 Aok 4,
PICC A|7.3.12 7ol AloFalAlde ARt o7t e 7-volle A89A =t A= A%k
E%o] 920 AR Aol

26. Stefan Vogenauer and Jan Kleinheigterkamp, Commentary on the UNIDROIT Principles of
Internationa Commercid Contractg(PICC), Oxford Univ. Press, 2009, p.819.
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28. Stefan Vogenauer and Jan Kleinheisterkamp(i1:26), p.837.
29. Stefan Vogenauer and Jan Kleinheisterkamp(i1:26), p.837.
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30. Sefan Vogenauer and Jan Kleinhaisterkamp(3126), p.838.
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31. Schlechtriemy/Schwenzer/Schmidt-Kessd, Commentary on the UN Convention on the
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33, W8 (:E7), 1184,
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36. Stefan Vogenauer and Jan Kleinhdsterkamp(326), p.821.
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42. Sefan Vogenauer and Jan Kleinhgisterkamp(3126), p.825.
43. Officid Comment to PICC Art.7.14.
44, MIFRIEES), 779H.
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<Abstract>

A Study for Fundamental Non-Performance for Termination of
Contract in PICC*

GwWAK, MIN Hul

PICC Art.7.3.1 is one of the most important provision of the
PICC. It sets out the requirements which must be met if one party
wishes to terminate the contract in response to the other party’s
non-performance. Art.7.3.1(1) gives the basic rule: termination will be
available as a remedy if the other party’s non-performance amounts to
a fundamental non-performance. This provision applies to any type of
non-performance. Art.7.3.1(2) provides criteria that may be used to
determine whether a non-performance is fundamental. Art.7.3.1 does
not attempt to give an exhaustive definition of ‘fundamental
non-performance’. Rather, the provision is based upon the assumption
that determining whether the non-performance was ‘fundamental’ has
to be answered by analysing the specific circumstances of each
individual case and by weighing different criteria. Therefore, This
article discusses requirements of termination of contract, each factors
of ‘fundamental non-performance’. As a result of this review, The
following points were identified as follows: The ‘substantial
deprivation’ factor in Art. 7.3.1(2)(a) is the most important factor
determining whether the non-performance is to be fundamental
non-performance. The ‘strict compliance’ factor in 7.3.1(2)(b)
emphasizes the nature of the contractual obligation that was breached.
The ‘intention’ factor in 7.3.1(2)(c) only concentrates on the
non-performing party. The ‘oss of reliance’ factor in 7.3.1(2)(d)
addresses the situation where future performances would be due by
the non-performing party. Finally, the ‘disproportionate loss’ factor in
7.3.1(2)(e) takes into account the non-performing party’s interest not
letting its preparations for performance be frustrated.

Keywords: UNIDROIT, PICC, CISG, PECL, termination of contract,
fundamental breach, fundamental non-performance,
non-performance.
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