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1. Korea - Import Ban, and Testing and Certification Requirements for Radionuclides (©]3}
‘Korea - Radionuclides’), WT/DS495/AB/R, 11 April 2019.
2. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, p. 213.
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3. https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds495 e.htm (HFEE : 2019 11€ 2
2

4. https://www.cnn.com/2013/07/17/world/asia/japan-earthquake---tsunami-fast-facts/index.html
(BEWE ;20199 1€ 29)

5. https://ko.wikipedia.org/wiki/ FAI 0} A1 A ME A AR (HFHE 20199 1€
2%)

6. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, p. 58-61.

7. http://www.anewsa.com/detail php?number=557309&thread=11r02 (ZZH- : 2019%d 11€ 2
%

8.  http://www.korea.kr/news/policyNewsView.do?newsld=148799582&call_from=naver news (|
FHE £ 20199 1€ 39)

9.  http://www.newsis.com/view/?id=NISX20190412_0000618305&cID=10101&pID=10100 (&
HHE 2 20199 11€ 39)
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10.  https://news.joins.com/article/23438797 (HFE : 2019 114 3%)

11. Panel Report, Korea - Radionuclides, WI/DS495/R, 22 February 2018, p. 213, 214.

12.  Appellate Body Report, Korea - Radionuclides, WT/DS495/AB/R, 11 April 2019, p. 72-77.

13.  Atticle 5.6: Without prejudice to paragraph 2 of Article 3, when establishing or maintaining
sanitary or phytosanitary measures to achieve the appropriate level of sanitary or phytosanitary
protection, Members shall ensure that such measures are not more trade-restrictive than required to
achieve their appropriate level of sanitary or phytosanitary protection, taking into account technical and
economic feasibility. (For purposes of paragraph 6 of Article 5, a measure is not more trade-restrictive
than required unless there is another measure, reasonably available taking into account technical and
economic feasibility, that achieves the appropriate level of sanitary or phytosanitary protection and is
significantly less restrictive to trade.)

14. Annex A(5): The level of protection deemed appropriate by the Member establishing a
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sanitary or phytosanitary measure to protect human, animal or plant life or health within its territory.
NOTE: Many Members otherwise refer to this concept as the “acceptable level of risk”

15 Appellate Body Report, Australia - Measures Affecting Importation of Salmon (©|3} ‘Australia
- Salmon’), WT/DS18/AB/R, 6 November 1998, para. 194; and Panel Report, Japan - Measures
Affecting the Importation of Apples (°13} ‘Japan - Apples’)(21.5), WT/DS245/RW, 20 July 2005, para.
8.162.

16. Appellate Body Report, Japan - Measures Affecting Agricultural Products, (°13} Japan -
Agricultural Products 11"y WT/DS76/AB/R, 19 March 1999, para. 95.

17. Appellate Body Report, Australia - Salmon, WT/DS18/AB/R, 6 November 1998, paras.
193-213.

18.  Panel Report, Japan - Agricultural Products II', WT/DST6/R, 19 March 1999, paras. 8.78
- 8.104.

19. Panel Report, Australia - Measures Affecting the Importation of Apples from New Zealand
(13} ‘Australia - Apples’), WI/DS367/R,17 December 2010, paras. 7.1106.
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20. Panel Report, Korea - Radionuclides, WI/DS495/R, 22 February 2018, para 7.149.

21. Panel Report, Korea - Radionuclides, WI/DS495/R, 22 February 2018, paras. 7.154 - 7.156.
22. ALARA(As Low as Reasonably Achievable) principle

23. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, para. 7.247.

24. United Nations Scientific Committee on the Effects of Atomic Radiation



104 DONG-A JOURNAL OF IBT LAW [Vol.28

thato] H QHEAL Cs134, Cs-137. 1-131 & 2EEES} Z2EFO|H 1
9 HE3HA| Cs-134, Cs-137. 1131, Se-9027, Pu-239,
FIstAthy s d-& o3 AFSo] B QXA
sl R o IS4 s = e R ) s = b A B
.

g oo wEw S} e 181 16

o X
ol
i

= AL BANA Sk ik =3 g
Ao GeHORE IET & gt B e FES FABTHE A g
D go] WA Bhe Ae HAT & Yt 1T PAWE MY
ok Aane JE@ Zole mltks

T WA SR dde Qui AEe] 09 FEE ol /1ES FalA
B & AUl thstel AESILE AL Yol AFH FA) A
E7VE9] oA Austel viok AL 4| Fo) 100Bq/kgHTh B o] A
Fol ZAVT AL BAHo T ~ELEY TREy U U 955
EH Codexd] 7hoIEReIoNA] AT 552 HI} Re 529] o] EA5
L 0% HF S Irka Bk webal IS 100Bg/gh AL )

25.  https://www.unscear.org/docs/publications/2016/UNSCEAR._ WP 2016.pdf

26. Technical Volume 1 of the 2015 IAEA(International Atomic Energy Agency) Director-
General's Report

27. Strontium-90 is a radioactive isotope of strontium produced by nuclear fission, with a
half-life of 28.8 years. (https://en.wikipedia.org wiki Strontium-90)

28. Plutonium-239 (239Pu, Pu-239) is an isotope of plutonium. (https://en.wikipedia.org wiki
Plutonium-239), Plutonium-240 is an isotope of plutonium formed when plutonium-239 captures a
neutron (https://en.wikipedia.org wiki Plutonium-240)

29. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, para.7.183.

30. International Commission on Radiological Protection

31. ALARA principle

32. LNT(The linear no-threshold) approach

33. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.196, 7.197.
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34. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.226, 7.227.
35.  Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.236, 7.237.
36. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, para. 7.238.

37. Aomori, Fukushima, Ibaraki, Iwate and Miyagi.

38. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.242, 7.243.
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39. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.246, 7.247.

40. Ibid.

41. Panel Report, Korea - Radionuclides, WI/DS495/R, 22 February 2018, para. 8.2.

42. Appellate Body Report, Korea - Radionuclides, WT/DSA95/AB/R, 11 April 2019, paras. 5.2,
5.3.
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43. Appellate Body Report, Korea - Radionuclides, WT/DS495/AB/R, 11 April 2019, paras. 5.18
- 5.37.

44. Appellate Body Report, Korea - Radionuclides, WT/DS495/AB/R, 11 April 2019, paras.
5.38, 5.39.

45. Atticle 2.3: Members shall ensure that their sanitary and phytosanitary measures do not
arbitrarily or unjustifiably discriminate between Members where identical or similar conditions prevail,
including between their own territory and that of other Members. Sanitary and phytosanitary measures
shall not be applied in a manner which would constitute a disguised restriction on international trade.

46. Panel Report, India - Measures Concerning the Importation of Certain Agricultural Products
(13} ‘India-Agricutural Products’), WT/DS430/R, 19 June 2015, para. 7.388.
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47. Panel Report, India - Agricutural Products, WT/DS430/R, 19 June 2015, para. 7.389.
48. Panel Report, India - Agricutural Products, WT/DS430/R, 19 June 2015, para. 7.476.
49. Panel Report, India - Agricutural Products, WT/DS430/R, 19 June 2015, para. 7.477.
50. Panel Report, Korea - Radionuclides, WI/DS495/R, 22 February 2018, para. 7.262.
51. Panel Report, Korea - Radionuclides, WI/DS495/R, 22 February 2018, para. 7.264.
52. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, para. 7.276.
53. caesium, iodine, strontium and plutonium.

54. Panel Report, Korea - Radionuclides, WI/DSA95/R, 22 February 2018, para. 7.283.
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55.  Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.291, 7.297.

56. Alaska pollock, Abalone, Albacore, Alfonsino, Anchovy, Bigeye tuna, Blue shark, Bluefin
tuna, Chestnut octopus, Chub mackerel, Chum salmon, Common octopus, Common sea squirt, Giant
Pacific octopus, Japanese amberjack, Japanese flying squid, Japanese jack mackerel, Japanese sardine,
Pacific oyster, Pacific saury, Salmon shark, Scallop, Skipjack tuna, Southern mackerel , Striped marlin,
Swordfish, Yellowfin tuna originating from Aomori, Chiba, Fukushima, Gunma, Ibaraki, Iwate, Miyagi
and Tochigi.

57. Pacific cod originating from Aomori, Chiba, Gunma, Iwate, Miyagi, and Tochigi prefectures.

58. Panel Report, Korea - Radionuclides, WI/DS495/R, 22 February 2018, para. 7.322.

59. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.324, 7.325.

60. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.331, 7.332.

61. Panel Report, Korea - Radionuclides, WI/DSA95/R, 22 February 2018, para. 7.337.
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62. Panel Report, Korea - Radionuclides, WT/DSA95/R, 22 February 2018, para. 7.349.

63. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, para. 7.354.

64. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.350, 7.355.

65. Appellate Body Report, United States - Standards for Reformulated and Conventional
Gasoline (©13} ‘US - Gasoline’), WT/DS2/AB/R, 20 May 1996, p. 25.

66. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, para. 7.359.

67. Appellate Body Report, Korea - Radionuclides, WT/DS495/AB/R, 11 April 2019, paras.
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5.40, 5.53, 5.54.

68. Appellate Body Report, Korea - Radionuclides, WT/DS495/AB/R, 11 April 2019, paras. 5.91
- 5.93.

69. Ibid.

70. Appellate Body Report, Korea - Radionuclides, WT/DS495/AB/R, 11 April 2019, paras. 6.3,
6.4.
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71. Atticle 5.7: In cases where relevant scientific evidence is insufficient, a Member may
provisionally adopt sanitary or phytosanitary measures on the basis of available pertinent information,
including that from the relevant international organizations as well as from sanitary or phytosanitary
measures applied by other Members. In such circumstances, Members shall seek to obtain the additional
information necessary for a more objective assessment of risk and review the sanitary or phytosanitary
measure accordingly within a reasonable period of time.

72. Appellate Body Report, Japan - Agricultural Products I, WT/DS76/AB/R, 19 March 1999,
para. 89.

73. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, para. 7.79.

74. Panel Report, Korea - Radionuclides, WI/DS495/R, 22 February 2018, para. 7.81.

75.  Panel Report, Korea - Radionuclides, WI/DSA95/R, 22 February 2018, paras. 7.94-7.96.



2000]  YEY IE FYFHES Foll B WIO HE 2 447179 113
pEo] et B4 2 GF FAEYAE 8L Fe A

7 AR T 2B AT B AR AT =X 3
312 FA7} BEEE FFelN AdHckn Rkt

1 O
AR 82190 7hsd A A Auel 712 2ol tatel de )%
ek oo Tlate] o] o)Ris s 2AE As | o 48

ddshs £AE A8k Aol ol X9 A o] A7k HKof| ofs)
o A|A|EAY ejH oz FAstefof fittal dHsiint. wd2 =7
71 A-d ARz O 2997 e A i3 Sk tieel 4
4, @ L& Aol o9 e AJA A ek EFEA, @ dBEH
7h AEd volgtezs vjFe] e WA A5 5 ivke A,
@ LB bz WAEs Aol B3 2o] Bl SHI Codex?] 7ES A=

=< 4

B

sl ot 91014 A =] slol ARART} AZT T ol 2L

A% Aur} P 5 ok Beyrhn

B ST sl A5 07401] rﬁoroq FAR QRO 2RE
A

I
_\,L
)
o
o
*‘f
-
_?L
L
o
"
ol
mQL
_{
{ o
AT
o
v
<
N
r_}{_‘
)
=
B

H 5 = ™

] A=l A A9 A

Ak 2R 28 Al skl xnal g 23 ofUela Bgich w4
Fo] A wE 2AE AFH 209 AR 717 o] AAEHA o

S AR 2271 9] 7] 208 BF TR ZE7] Wi
of 183 A= ¥4 As7ze] wE AR 227} ohygtal AHEke]
t}.79 o] thate] =g = ARG HIT o] A s Ade fste] 2o
AXE QA wo FAB Als729] fvte]Fol i e T3 vt 7]

76. Panel Report, Korea - Radionuclides, WI/DSA95/R, 22 February 2018, para. 7.84.
77. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, para. 7.100.
78. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.110,7.111.
79. Panel Report, Korea - Radionuclides, WI/DSA95/R, 22 February 2018, para. 7.112.
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80. Appellate Body Report, Korea - Radionuclides, WT/DS495/AB/R, 11 April 2019, paras.
5.104-5.111.

81. Appellate Body Report, Korea - Radionuclides, WT/DS495/AB/R, 11 April 2019, paras.
5.112-5.118.

82. Appellate Body Report, Korea - Radionuclides, WT/DSA95/AB/R, 11 April 2019, paras.
5.121,5.122.
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83. Article 7 Transparency: Members shall notify changes in their sanitary or phytosanitary
measures and shall provide information on their sanitary or phytosanitary measures in accordance with
the provisions of Annex B.

Annex B Transparency of Sanitary and Phytosanitary Regulations:
Publication of regulations
1. Members shall ensure that all sanitary and phytosanitary regulations which have been
adopted are published promptly in such a manner as to enable interested Members to become acquainted
with them.
(...)
Enquiry points
3. Each Member shall ensure that one enquiry point exists which is responsible for the
provision of answers to all reasonable questions from interested Members as well as for the provision
of relevant documents regarding:

(a) any sanitary or phytosanitary regulations adopted or proposed within its territory;

(b) any control and inspection procedures, production and quarantine treatment, pesticide tolerance
and food additive approval procedures, which are operated within its territory;

(c) risk assessment procedures, factors taken into consideration, as well as the determination of
the appropriate level of sanitary or phytosanitary protection,

(d) the membership and participation of the Member, or of relevant bodies within its territory, in
international and regional sanitary and phytosanitary organizations and systems, as well as in bilateral
and multilateral agreements and arrangements within the scope of this Agreement, and the texts of such
agreements and arrangements.

84. footnote 5: Sanitary and phytosanitary measures such as laws, decrees or ordinances which
are applicable generally.
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85. Appellate Body Report, Japan - Agricultural Products II’, WT/DS76/AB/R, 19 March 1999,

86. Panel Report, Korea - Radionuclides, WI/DS495/R, 22 February 2018, paras. 7.454-7.458.
87. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.468, 7.487.
88. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.498-7.502.
89. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.517-7.520.
90. Panel Report, Korea - Radionuclides, WI/DSA95/R, 22 February 2018, para. 8.5.
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91. Appellate Body Report, Korea - Radionuclides, WT/DS495/AB/R, 11 April 2019, para.
5.132.

92. Appellate Body Report, Korea - Radionuclides, WT/DS495/AB/R, 11 April 2019, paras.
5.189-5.199.
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93. Ibid.

94. Appellate Body Report, Korea - Radionuclides, WT/DS495/AB/R, 11 April 2019, paras.
5.216-5.219.

95. Article 8 Control, Inspection and Approval Procedures: Members shall observe the provisions
of Annex C in the operation of control, inspection and approval procedures, including national systems
for approving the use of additives or for establishing tolerances for contaminants in foods, beverages
or feedstuffs, and otherwise ensure that their procedures are not inconsistent with the provisions of this
Agreement.
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96. ANNEX C 1. Members shall ensure, with respect to any procedure to check and ensure the
fulfillment of sanitary or phytosanitary measures, that:

(a) such procedures are undertaken and completed without undue delay and in no less favourable
manner for imported products than for like domestic products;

97. Panel Report, Russian Federation - Measures on the Importation of Live Pigs, Pork and
Other Pig Products from the European Union (©]3} ‘Russia - Pig’), WI/DS475/R and Add.1, 21 March
2017, para. 7.539, Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, para. 7.385.

98. Panel Report, Korea - Radionuclides, WT/DSA95/R, 22 February 2018, para. 7.396.

99. Korea's second written submission, para. 385.

100. European Communities - Measures Affecting Asbestos and Asbestos-Containing Products,
WT/DS135/AB/R, 5 April 2001.

101.  United States - Measures Affecting the Production and Sale of Clove Cigarettes, WT/
DS406/AB/R, 24 April 2012.
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102. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, para.7.406.

103. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.407-7.409.

104. (c) information requirements are limited to what is necessary for appropriate control,
inspection and approval procedures, including for approval of the use of additives or for the
establishment of tolerances for contaminants in food, beverages or feedstufs;

105. Panel Report, Korea - Radionuclides, WI/DS495/R, 22 February 2018, paras. 7.414, 7.415.

106. (e) any requirements for control, inspection and approval of individual specimens of a
product are limited to what is reasonable and necessary;
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107. Panel Report, Korea - Radionuclides, WT/DSA95/R, 22 February 2018, paras. 7.416, 7.417.

108. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.420-7.423.

109. (g) the same criteria should be used in the siting of facilities used in the procedures and
the selection of samples of imported products as for domestic products so as to minimize the
inconvenience to applicants, importers, exporters or their agents;

110. Korea's second written submission, paras. 398-401.

111. Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, para. 7.433.
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Appellate Body Report, Korea - Radionuclides, WT/DS495/AB/R, 11 April 2019, paras.

Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, para. 8.4.
5.240, 5.241.

114.  Appellate Body Report, Korea - Radionuclides, WT/DS495/AB/R, 11 April 2019, paras.

112.  Panel Report, Korea - Radionuclides, WT/DS495/R, 22 February 2018, paras. 7.443-7.446.
5.220, 5.221.

113.
115.
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[Abstract]

Analysis of the WTO Panel and Appellate Body's Reports on
Import Ban of Japanese Seafood and Implications for
Responding to Similar Disputes

CHo1, HYE SuN

On April 11, 2019, there was the WTO Appellate Body’s ruling on
the SPS measures against the Japanese seafoods by Korea. In February
2018, a panel ruling was made, which the panel did not accept the
contention of the Korean government on major issues. The panel
found that the SPS measures by the Korean government were more
restrictive than necessary, arbitrary or unjustifiable discrimination, and
a disguised restriction on international trade. The Korean and Japanese
governments have appealed the panel's judgment in April 2018, and
the final decision on the dispute was made in a year.

An earthquake of magnitude 9.0 occurred in the northeastern region
of Japan on March 11, 2011, causing 20,000 deaths and 2,500
disappearances. The tsunami that occurred after the earthquake caused
a breakdown in reactors 1-4 of the Fukushima Daiichi Nuclear Power
Plant operated by Tokyo Electric Power Company, resulting in the
flow of contaminated water containing significant amounts of
radioactive materials into the sea. The occurrence of this accident
raised strong concern about the safety of Japanese seafood in Korea,
and the Korean government adopted measures such as import ban of
Japanese seafood and additional radioactive residue  testing
requirements in 2011 and 2013. When the Korean government
adopted these measures, the Japanese government strongly opposed
them and initiated a dispute settlement procedure in accordance with
the WTO dispute settlement procedure. After that, it took about four
years, and finally the Appellate Body's final decision was made, and
the Appellate Body changed most of the panel's main findings in
February 2018, which is unprecedented in the history of the WTO
dispute settlement process.

The main issues addressed in this case were whether Korea's
measures are more restrictive than necessary to achieve their
appropriate level of sanitary or phytosanitary protection set by the
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Korean government, whether Korea's measures were arbitrary or
unjustifiable discrimination, whether Korea's measures were legitimate
as a provisional measure, and whether Korea's measures violated the
principles of transparency.

First, the Panel acknowledged that the level of protection
established by the Korean government was not a quantitative standard,
but at the same time the Panel regarded the level as the consumption
of less than 1 mSv / year contradictorily. Accordingly, the Panel
concluded that Korea's measures were violation of Article 5.6 of the
SPS Agreement because Japan's alternatives would meet these critetia.
However, in this case, the Appellate Body deemed the panel to be
unreasonable because the level of protection set by the Korean
government used both quantitative and qualitative standards.

Second, regarding whether the Korean measures were arbitrary or
unjustifiable discrimination against Japanese foods wunder similar
conditions, the panel acknowledged that the Fukushima nuclear
accident caused a relatively high level of radioactive contamination in
the sea near Fukushima. At the same time, however, large-scale
radioactive spills occurred before the Fukushima nuclear accident, and
the risks of radioactive contamination were similar for Japanese food
and the food products from other origins because foods from all
countries around the world are at risk of radioactive contamination.
On the other hand, the Appellate Body said that the finding of the
panel was illegal because it had to consider territorial conditions in
consideration of accessibility and local accumulation of pollution.

Third, regarding violations against rules of provisional measures, the
Panel determined that the measures of Korea were in violation of the
provisions because they did not meet all four cumulative requirements
for admitting violations of Article 5.7 of the SPS Agreement. On the
other hand, the Appellate Body addressed that when the Japanese
government requested the establishment of a panel to settle the
dispute, the government has not insisted on violating Article 5.7 of
the Agreement. Based on the Korean Government's allegations that
Panel violated in Article 7 and 11 of the Agreement, the Appellate
Body declared the panel's finding under Article 5.7 of the SPS
Agreement was moot and of no legal effect.

Finally, the panel found that the Korean government did not
publish the contents of the regulations in detail, and the government
did not respond to the Japanese’s second inquiry at all. The Appeals
Body also supported the Panel's finding on the lack of necessary
explanations to be included in the contents of the Korean
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government’s publishment.

Keywords: FDNPP, Japanese Seafood, Import ban, Additional testing
requirements
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