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The Lack of Judicial Politics and Challenge of Democracy in Korea
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Abstract

This paper aims to emphasize the necessity of beginning and developing judicial politics
in Korea. Law is constitutive of politics, and judicial politics is vital in understanding how
politics is influenced by law. Disappointingly, social science in Korea has not recognized
the importance of judicial politics. Judicial branch in Korea does not have the capacity to
constrain the executive or other government agencies governed by elected officials. The
rule of law does not work. Judicial politics has not yet been introduced in Korea, despite
its enormous importance in shaping political economy. The rule of law and courts are
believed to be the institutional foundation for economic growth. Law embodied in “no
one is above the law” is recognized to provide faimess and stability with a democracy.
Little attention to judicial politics results in leaving behind a missing link in a polity. The
fortification of the rule of law is necessary to make democracy consolidated in Korea, as
shown in impeachment of former president Park Geunhae. A new scholarship in Korea
on judicial politics is in need to discuss what conditions under which the rule of law is
possible and how to make it sustainable.
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| . APH&Z|(judicial politics)2t £AQU7}?

DIZFOIOM AfHEC| A2 Birsict AFHET} Eetel= BO| Xile ZMlaEel HEX 7|
Z0|H(Acemoglu, et al. 2001; Barro 1997), BIZ=Z0| ZIME X|EiSh= X[ &S SHH(North, et
al. 2001), Z27to] AHIELS EiX[oh= &S SHHNorth and Weingast 1989; Stasavage 2007).!

AHERO| A2 HM2KILHE 0% X[EXMOE WRGHRICE 0IF 712|174 M2 UHRERE AR
22 o|ssttt Zeict D0E2 01 “MXIQ AffHSKjudicializing poliics)” E= “Hel Fx|st
(poliicizing law)” 2t H7ISHCH (2002,). B9 MR|at AltholA FXl= TAXME 2R0|Lt tHEH2
FKQE0| OfLICH, 0[O 1957 HX[SHX} 2HE ZH(Robert Dahl)2 HeIS SHEELL 0|5|9} OHRI7IA|
2 FX|N HRX0|H AN AP2 ER[EES Solf 2M(0{of STt &St HE QUL 2£[1
0] Aotz AlHEZH(udicial review)= Al Ol UHAEE AXIMO2 HOJELE AMEEZ
7|2 7to] ZS0l| thet AHHE 2| sHAO|H FX|Q| AfHSEe| siAl0|Ct AFHEZAR Ofd| MEIDI
olo| HHA EFloz SABHCE TIFFOIMM(Q| HHUM AHBZE2 2™ 240|H ME 7HY
Cist tA5}F = SHLIO0|C} (Ferejohn and Pasquino 2004, Vanberg 2005, 1). MI2XIHZ O & 77tX|
TZ(constitutional review)2 =5| A4 Z710f|2F ZRHSHRACE S ARHEZL HMSIT|of 2014H
TMA 19171 271 7+20| 15870201 A AAIEICH (32! 1),

S5 AtHEZS Hfots SEMTA(GIHEINTA =2 QS))E R[St Lizt= 7971=20f Ol2Ct,
(Ginsburg 2008). $t H7= AFHEHZS J12(7{ “HO| X|uHof| TRt Mi2tA" 0|2t &MLt (Cappel-
letti 1989, 205). AFHEZANMIE7} 7P HA LS 0|=20i|Al= E3L0] 1830HH9| 0|2 &E6
HA FTUF= | 0|29 AfHE = EY2 ddlots 200! FR2kr YSaINct 2Lt 1 &5
Q0| HIF0] B2 o, X9 ARSIl chst H7= MX|0] 20| M SHE oj=22 ZEst M7
OlM= O0fXls| DTS 20F2 HIHECE:
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LT o QiR et MREIM AfERE SEES Eis| elEUY T oIS
TR Zeol| thet wEo| Yoz SIHAHEAT} EUZIIC 0l SHANTAE CHE L2t Of
ALEICE 1970H0 AlRfet HI3Q| RIF3lof SEHe SRES SUZEO| AIEEZES HYY sEml
A5 EXU0}. 50|k 0REVIX|Z 2Est 2FEo|M Bro| IEMEAS =LY 0l= 0[2/9] XY
oM AFHEX| 22 AFEEZ0] thet S7i= B2 FAS 7IXIXIZE 230|e S5k 2t o 2
= HollM &71M 2HS O|SHRACE 0l=2] SIXS2 01=2] ZRolM KoLt B|nHTE Sah 0=
Of M ZH0| T2 RoiIM 0[A1E & U= ACUX|, STt OX2 £ W2 2UX|ofl CHa ZALSH | Al

" A2 Lol RROIA Yol X|ui7 MEZBHTOIM HalE Hals 20| S25Ichs HE MG XISH Algds FE6H
21 rt,

? 2HE ©0[ 1957 =22 0|F 23 20(0ilM HIH| QISR XI&gS 20T 25¢ G712 0HHET} =L At
FXlofl thet 2ol 710of thehM Foil & =2Igh Ziolct,

° OI70 M =X} CHE Lizte] 2170l et A= ofTis] Z2X(0f sHEBiCt Ol=ollAf ol chet B2 2iret A7t UX|
ot ShEHe| et 2ldof tishAt= Ol 2t EHet Hw=olct

* Hirschi(2006/2007)2 EXI9| AlEIER= MIAIM HYC= ZIKSHKI2E olof thet H717t X155 0216t Hetoll 2len] doz o7
of 2Y3E Saoff F=aH0F & FHol2t Leict
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XKL} (Ferejohn, Ginsgurg 2003, Vanberg 2000, 2005, Weingast 2011). AFHEX|E FE6t 0|2
o M=H oAt= E5| EHloM 2 332 ¢ 72t HatE HEL} (Helmke and Rios—Figuerosa
2011). ot BIFSl/RIRFO| 17t JRIE ZXE AYR|HTE= 09| Ciyst ZEig 7|Hoz
SEE|1 0= ChA| 0|2X MRSt} LIOpH EXMM fZE0 =2 UMGIITt J2{LE AFHER|¢HT4= Of
Z2|712t OIA|OF SUIM= oI5| St MetE HO|X| Zotr QAT AFRHEZO| st U2 =710
CHSH H|mHTGinsburg 2003)2t Al ATE H(QlotH YMo2E SEX| Qict $=20M= HS A
ZI5iCt 20043 = RIthSHE ERUALE] 0|F AFHEZL Z2M0| MZo=2 | QIMERIoLE 22

Y QSIPE| S0t AFRIEZ| chet ZISS A= (L9 MSHE HEE 71&0= 61H)

719 gict, siHsIRk= YHs| B

SIS = JHs| B2 =0l siRtoLt Hal AlZolM HE2] Al Z0| ojo|7t et
S| ME|H AN kS BX| R5He S|t ROICH
1, APHEA SiHEZ
AHHEO| MAMZAK 7120 71E MX|HO! A2 AHHTZ(judicial review) B2 1T ZA(constitu—
tional review)O|Ct. O] 7|2 CHERO0| SH AHHZZO0| T HEo| SIHATATL S51H SIHZZO|C)

Mt 02RE0|T $t REROL,
AEEZ T (S5) BENEAL) ZUS AY| €2 Al 74 TES Hof Tsksicy, ©weix]
£ 0/Z0[c}, 1803K10| TS AjRTZO] SAI0f B, B0l HRakEI0] UA| B2 ZH0IK
0 CfERe 252 SUEzel ZHS LRIH Z0Ic, SM Tj=s @AEz/0ke) 23 golct
a3 1: siwgEan = % 1807-2011
Flig ]
Y
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©
3 4
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2 Ginsburg 2013

RAEZ|0} FA| Oj=1t 22 HY=T70|H SHHIHEA E | &5t = AMole] FHCtEE XMz2lst
7] et 7[MZAM YARC, 2 220[ M2 MFEAM 2 2 IgErts £80= 52l 2
A 5li= & =Y, RAER|0f, O|F2(of, ZEFZ, 12|10 *111I°|01IA1':'._ SRHETA T EX|ZIUCE O

5 AMISH Z7H0f| CHEiATE Ginsburg(2008)2] =2 &=,
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S =/t SEHE M2At I Al IAIES e o TS =77t H= SETAE
=710l cHet HSH oH”O IAIE =717 RIS QIEFRI} 229 XjolX {RiAto] Ch
o

ol
ron H

[P TV = e R )

St MEH 2
HAHN x|k BEJMCH= QIAMOIA 7HQ1e| FE|t XIRE SHoR HEs = FXIE & Ikliﬂi
ABO|Lt ESAHNAMAME LHHER0] 22 0|RUIME At LSS HX| 2ot AEHOIA Al
= Yt HAo| UHAE o~ AH SIHIHTAT} oo 2 SESICE O|XE 0|= 1= tHEXCR
DE2 HAFOHNIE AES RolIM =UZIRACE SHH R 0[2]2] X|Ho|A= EAIRISEO|F A
TZ0| Zst=/RAct Ldtxoz MIX|of A BIoHiEt 7|2 QlAlo] i = 7|23 =E0| S
AE[RACE Qle= =2 0|F CHE 0| AtHE A H2|E SE3T =20|M= 022 Fet s
Ho| HEOX|HA D|=Z2HO| AMEHZN =t EUZIRACE 04 Y=20M= 0|22 =X FFe
2 SHRNEATE MX|E|X] 410 ZTHPA0| AMHEAHE dAlels ME2 23I3YCt. sHH TA=
ZUo| HHR A0 Sk @m%o, 3|(Conseil Constitutionel)E EAtM o2 oS ME M|4Z2
3l=20| EE UISE2 22X 2|32t iEEIHA WHERO| UHIAZ ST ZTHA SHS
H3l= HE HHL 0|2 A=t 3_ Sot= FoA FAA THo|ct (Stone 1992). 2|3|7t YO F
S 2H0|M, ES2 237t BHE HH0| 21T 23S Satety| Tof sIHAHE7H HES| 2
2E mrret £ UEE ZX A0[Ct ZHA SRSl FXl= =Y S Sixiet= g 7|12
20| OfLI2} AfHER | HES 7 st FollM CH2LH,
SIRIE0| M7 [T M[32| TIFatet UXoHH 0|F STl SFEE SHAE|UCE
= W2 4% Aﬂ*&’e‘IﬂEg TEICE AFHEZAR 712 ARSI 2L Of
Metohs H o SIxEtA 7L BHSORICE OFAOIRt OlE 2|7 M SIS +55t
BTHEAT H*x|5|°tr (Ginsburg 2003; Dressel 2011). H|F2|o| Agloz AMS
DIFFO|= QI JHQIH HSE o XIoi|A ti2{otz] MLt Hotsst=ol Si-HATA= M2

m$ 0l=|
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0] SIS BIoE TRYRE AIRTUS WA MR U AHIS T DIt ARSERI
T xofHOR 2 BV ULk HOIXINS T3 SIS U3, OIAIOKs FAME HISIGIH Of5|
DIZRISHOICk AERIS HITE Ssf 27| SASH= 2RA 558 D22 uf OfEfte Yoick,

A9 MEE| Ft0| Brof ChafAS = 7HA] 0120 QICh, tHattiudinal theory)= HEHE A
A2 0|un} Al 112} BHBICHE RO Ol 196030} HEOIES Afiive) Bizio] 23t

= o
Z0ICh AfHRE HEFL YU OFEVIX|Z SHLe] X[ BRXI0|H AfERSl Z2E2 M
Of Ef=/3%{0ll 7|=Bttt ZRYSiTt.
1957 2HE EHO| MAleh MR Ci-RE42 Hat2 IS dFst
LIX| pf=Ct He 228 Aoz RESICE 1960H HEHF27t FX[SHe|

i

HE210| M0|EHS 0]
M2 mij2{Ciloz X|

T
— -

0:

O 2 AR 20l tiol =AM o= HWalH siMuks M TE UES HMAlRt A2z Rsitt, 29| =20| L2 1957 2
2 At 2ol cishAl= BalSiurisprudence)Ol XIHIAI0IACE Halshe gieto] TERS wWint Mefof| 2 SEX HHo|
2t FEGHRC Ealeh2 MHREE T2 27 |2ak= O SAPER! HIFEAIN Mz2hs 7Ry flofl Utk TS gelske s
Zo| Ha|stoll sl EH=|AoLt SO HA| 2 HIF2IS WL RCE STl Halste| SIS XX 22 FXIStilM
SH2HE] ARE|AE Z40ICH (Shapiro 1964). 22 HAMIX| ARSTR|of cheh $t Mol =R = UHSHK| UT O|F0= J3CE 1

|
2Lt 2ol A0l it =22 71 HiEs] Qi8xh= AYA JEs 5t A2 LIHECHEPP 2001).
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Loz Jhgshs #2I20] X|HHsHRLC BE2 Mefet g0 w2t Hao| 2Rl Fets W]
1 =APHez HEeh Zuf2hs J0Int HSA HalE2 et FAl R 2015 1ot TSI
= SIEFo| E2|20] o =TARUACE elaFo Hals T2 WEV M| IS FUCHH YRt
g AUt FRISF2 MHEXIE gee| o/ gnt 88

#

2 O LIopt 2™ 2012 FAHMOZ Yis(2{n
2 Salf 221 it £E5| 0|2 tHHYS 18034 0|F ISIMAL & £ 27T
2 BAGEIHEA o] Mok UKl (e /2EE el MAX|S stEstT
Lt ol2{et A== MER Y (atlitudinal model)2 FEEIQICE 0= Helo| myE
Ml 7EX| 788 MIASlD EAX o2 ZSHIHCHSunstein, Schkade, and Ellman). &MY, 0]
HHOI AIZAQ| AR Ho| 0|F M2 UHAHXIQ! SH2| 0|EdEeZ K=/ tsaICt SM,
O O\ E a2 XHEE 0] Rofst LIMX| 2019] Mafo= & 5iTt Ol S0 st iSEO0| X|
HH2 LY (SH0| X[Fst LIHX| YRS Hatnt gt Melshs 42 DIsgs THtZ sict
W, RHEE 40| SEX0|H £1E T2 HA| SEH0|Ct MR 3210] 25 2R thEZ0|
oA 2EMoR 7ict
CHE oiLte| 0|22 MHEEE| 7|=8t Mx=Z2|0|cHe ol X|HH7t ASie|a{H HE{o| 21X
7| HC} 2AM0[0{0F SIS S0l LIEE AHEZS AR SX H
= YAZAY| Fo{siCi= A0|Ct J2iLE AFHE = 518 £0IM ZMS
{EHOLO| AT £0|IN ST AfHEE= XHAQ| TEO| 20 UHE E=
HHo| 22stz|1 M22 20| 0|20{X|= WS QIXIst 10i thy|st
L} (Eskridge 1992; Epstein, Knight, and Martin 2001). AfgHE.0| T2
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ZEHAZ17] HfohMe UHE} thEY S MSE 16l TS zl7|
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7 HEE 2812 Schubert(1965)0|Ct, #2te] 0 EM M3t & TR X(iberal) L= E4-X0I7t0f w2t TZo| ZYEIctn FHRICE
s A2SZ0|20f T3t MO} Epstein, Knight, and Martin(2001 )24,

9 Acemoglu & Robinson (2006)= HE{2| £At0| ZXM SIS UX[SOZM AR &50| 7Hs5HA| Sithe ®MS MAIRICH =
7t EHEo| 2AME DIFFo|ETt XA Aoist 242 HIZ XMooz SiMsHE HR0] A™O| AltS MXE (57| nf
20|ct,

10 AMEER|off 2Fet Z=719] MEFOA ZH|UL Ferejohn and Weingast(1992)0flAf A|RISICE

11 0lof 25t MH|0l= McGuire, Vanberg, Smith, and Caldeira (2009) J12|11 A2 =2|= Carrubba, Friedman, Martin and
Vanberg(2011) &1,
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QF AHHEO| ZHAlofl SFYGHK| 41 O|URITO|LE HZ20| Hstof Z=23MCHCaldeira 1987; McGuire
and Stimpson 2005). AFHELL SIERHIAE 29| X|XIE EX| 2olH HEMS 92 4 Ut of
29| XXz S282 =0l= dl 7|0{5k= &2 XIMOICE 2{Alote] 2IFst nPgolM HEl thEde
19934 9 olS|HAHol| CHal ASITHAS LR SIERHEAS SXIAIZICE 2{Al0f Sixl= 19944 7
2oi| = SIS 0|F0f CHA| 21|t

a8 2 gaNzs %

HA #aMzs %, 2010-2012 OpAlOr Mz e %, 2010

SHOIA|OF
OfAjo

p= R

L7~
LtojAzior
2Ap0t
=3
o=
HE

Zt=: Asianbarometer Wave Il

2AlO} $ixHe| 2HS ATt A2 Mast MR HUSE tHEFHQ| Z=fst oA HIRZ(UXE
OF22 &ixfjo]| st =Bl1o| W2 X|X|= HEkS SHCt (Epstein, Knight & Shvetsova 2001). 2/8|2t A
HEO| LAl Tt HL= 237t AFHRE SZots A2 AMHEI EF B2 st thEA X([X|
7t ofgt mjelE ZESich EFTANNM HIRE SA10| FHEH Y |Mo2 MEM MZ|of Aalz
e & U= BollA tiE2| 622 SR06lct 0| tiEE2 H[MEEI0(7| Ch20f 2/3lof HlsH of
ES &Y et 7187t gick=s HolAM (2ol "Wotol LIS ISttt 2lsl= 0|&E 018510 28

ZMof| ZHMGH= ABHE 2AS A|ZSHHClark 2009, 973). Fl0llA =251 ZIX|2t Of2SIE|L} CHEH 20

= =t
H71N S35t M2 20 A2 2ot AR MTSIE ofg@A HEACt (A 2=
2010-20124 187h=22 MO = A= MAZIRIZA World Value Survey)OilAf AFHE0 ChSH A
2= EAISH Z0[ct o7 |M 2 Of2BIE|LL a2 W2 30| LSt ME[Qt S| 18%=AM 71E Al
2R Zohs A2 LIEHGIC) Y= HEtof| Ligh 2 ME[= 81%2 71 &2 H4-E el 8
20| HEMZ|T = 28%2 M OFAIOHHIZ0[E H7tol M= 7H w2 HHolof] UCt

—

-
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AMEEX| Hlm A

AHERE T2 0= tHE Q| ZMATYS SHUCE UTGHRICE™? HO|Q ArEEZS| Fx|of tf
SHAT= M 7HX| R2o2 =02 A|ZSh=0|(Helmke and Staton 2011).1% 0= AMEER| LEtof| 5
HECHE FolM SF=2] FX[S0] AFHER| G0 S&E 49 1RIg 7kX(7t U0 ATHBICL

THn
2
>
IE
i
rir
0
_|
2
i
2
[e]
3
r
A
=
on
g
-l

M 7HR| 22 S2IR0]7| BCt ASSRA0| £LE X D22 STl 40| L3 Uck A

B2 XA 21014 X SYSISLD UAS! NSCH (Whiingon 2005, Y2 XY
] FriSol Y1t LBl U TS SHY B} el A K o
¥ st & w Ol LIZJOjAEICtE 2213t BiRH SIS 22 SRSt TIAS 23| 2
51 27i0[c, lelof S TAISS 23k A} EelsigioLt seit3 etein c o
R 140k PTBHR Q4L HUZI0 UROILF RHTIIA ARSTZO| LUTOI IS 20| 5
o0l TEET Aalel CHAZ0] HEE T [[H%OIEKRamseyer and Resmussen 1997),
YRS U2 AE0| OBS HTAIT = Z20IC 2lalet Ht 242t CIE M0l s KlehEhs

A
R740[2{31 AKSE TIEHO| SIS TH5 0] ST SR 0IZ0IM 2RI} SAER Afiso| &
ML SthECt SRR (SHO| Q312 MOfE 4 9| 20| Ayt SR Bzg

= = [ = |
¥ 32 MPE PuE 4 olrk Hol (S HR UBE (LN QA B 559
AEIOR ARE SAAZCL Of2HEILIE DIZRR DO SAHS SofaxI2t 1930

0|5 1999U77IX| TR 2UJ|= CHERo| Mx|X oloroz 4,60 %ﬂ}o}tf(laryczower Spiller, and
Tommasi 2002, 701). CHEZ 2t 2|5]2] X Z247Hs-ofl s AR = =X 0[S Srhsts
7| Slall 2oz hEBiTt laryczower 2/(2002)= OFZSIE|LtQ] CHEHRI0] 1935—-1997'H SOt LY
2| o|HIIAS [HAtOZ 510 QBI04EL0| WS HE0| SiAISH AX|& H20| T o} ROl
M20f ol ZHECH= 7HdS S5k A tHEFQ| XA Hes HEZ0| 2= s2HE X

RS I ARV} S Z0] 71 MSsks FHME tidsks HES W2l=71E d5stes =X\

2 D|FO| MR T SOl F717} SheEEe Zelet MU AtgRet fiEE FHo = SHEsHof Bt
{Ct 01= Sl RUHCRE 0| 2F el
L

i A So8 Yo o Sith= 3 H]

}

Zt SiHoIC), 0152 HIRE YRIMAIE 71X HOIE thd o2 0j=01M HEE 012S 8
2 L2 X|eez ZeisiA SMEIX= otct ol ARERIo) gt 2i29f tiaX —E—?_% Helmke & Rios—Figueroa (2014,
OFAIOFS| ArR|of| chat —E—"dS 'E|”3|0" HlwotH Ch32l FA401 SR5ICt: B. Dressel2011); Ginsburg(2003).
¥ 20| ST HOIRIFET RIFEE H719| 7S H0|Xt HEH0|AE WA *F”“il—l AT HOIX|HO| Bl

7t FEE S ST IIII%"I Ah:.—.— AT0A 2 S Wot AR ofF| ALz 5HR0| HO|9 AEERIE o 01y
Ol3|Lt HEZ 2 7201 Bl FIXIX| =Lt Chavez(2004); Helmke(2005); Rios-Figueroa(2007); Kapiszewski and Talyor
(2008); Helmke and Staton(2011, 306).



Miongsei Kang

ol M= UPTA ST YUMS(TIEH, B4H)S Soff TSI tignol 2
SEAP | ST E= A MY tSHVL, otH HiThEo| MY thS&lvtol w2t &

= |

EHEICHD JPYSICE CHEHEE XS AHHE thSHO| Mo 7| & SA6ICtn H= Ao|ch™
H3h= L5t DIFZ0l0)| LHAiSH ZA0|CH MAHE Sof 718
= Z70|A THel 7| Ao 2 AA|LE AFMY o~ QU TFF2of A= EEMEE EAA I
9| 7ts40| M&Est= MolM XM 2SS AFHEO| SXIA o YUsk= A0| 2|AIE F|A S

giH0(7| h20|ct TIFst DFHoIA HHFIMZ ot TIFStM=A0] EFRiGHe] AX[SH SR A
= ™A™ 28i(political insurance)2| A=0|CHGinsburg 2003; Fink 2008; Helmke and Rosenbluth
2009; Ramseyer 1994), THM(2IQ| H2IQX|7t SHAISH ZXHHMIM|OIA] AHHEC| MX|H A&t gict,
O|ZHA LTt PSR! SIHRTA = CHfst 2X(0 JHlot=E RTEH=C} SI-AHTA = HEEAM,
SRIXZY, el DARHZE, B89 XIR, AA|, M, SxH SMOIEN & HXl= 220|2
AMEA AHA 2XIE o ZsH0F ot L& QUCH SR =2 HXIHS| 2o 2l a2 =
CHGinsburg 2003). CHEZat TAHS0| Lot Z2s= ZEED M2Eo| ojAxto) HIHEICta
7H5HH TEAMEIel UMM EH QMR 248 SIXE TUE QMEIET MIIX| 2=Ct (O
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