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Action for Damages resulting from "Wrongful Life" and the Responsibility of Medical Malpractice
— Focusing on Issues around the Crisis of Human Dignity —
Hwa Shin Ryoo™

Chung—Buk National University, 1 Chungdae-ro, Seowon—-Gu, Cheongju, Chungbuk, Korea

Abstract
Wrongful Life" torts. In a suit for ‘wrongful life’, the plaintiff(usually an

This paper is about
infant) brings an action(usually against a physician) claiming that some negligent action has
caused the plaintiff's life, say by not informing the parents of the likely prospect that their child
would be born with severe defects. The most perplexing feature of this is that the plaintiff is
claiming that he would have been better off if he had never been born. A number of arguments
have appeared which purport to show that ‘wrongful life’ claims should not be allowed, either
because it is senseless to claim that one would be better off if one had not existed or that it
is impossible to assess the extent to which someone has been damaged by being brought into
existence. This paper investigated various cases in which ‘Unwanted child' can be born, and the
origin and definition of lawsuits for ‘wrongful life’, reviewing the issues about the damage and
its evaluation in terms of human dignity and values violation.

Key words: Wrongful Life, Unwanted child, Responsibility of Medical Malpractice
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oIt} A, BA%(public policy) $1urelth EAE Brthn s WA oFE gk Aol £91%t
1 o)

ARl wkeh=s Alelan, A=k ool tlair e S kA Sl SJatel dis| AhA7E A&
1

5ol A ARG 1007 119 129 24 97 g Al AR ofe] A=

=
Ao
o=

Ea} ohieka sheiehs Yol Wag Ealel e Qgehs e ddxkel £ 2 Ve )Ee
Qe EANA SIxte] Tl ola) gehrk

= HallehA Fe=rhar BTK]Z 1998, 38). e =
WAYFE Zlo] ohd o) EAotollAlE AR S EVE MAA| F=rhal sPHA(BGHZ 86, 240), oo}

| A7Iehs 94 o2 b % dlaid s FAA S Fskal vk eu 94 @2 of
o|% HlolQl Bkl A9 A T UZAA(werdende Persoenlichkeitsrecht)©] 17]ell 244l &=

ety tdo] aA4E 4 dvk= AsE vk Deutsch, 1995 614).

m[o

ZEol A 99X &= 49 EAE tE 2000 119 17949 3719 (Cour de Cassation) B2 (AA
24 AR dA7A] e =3 a1 QuHHEAE 20032.7). AN Fdo] 94X &

lo
R}
0%
9

< 3 2FS A il olF S ool tiRk 13k 9pr|4lAdel thel o] i

2

2 S19e Aololol lF Eaulae SRk el 1 BwEele] AZRAL lEA Fol
obe] Felo] A oM, ol T 23 /10 Hal )AL FaolfE WolEel Y
9] DAL s golol AAe] EHMIYTAL AASH: FolFAE Ak et o) B

£ olF: WA ek A5 Al Wtk teae) voje] Hels A% 200
W39 4%le] A% w2 el AGE WA ool Aol Eaulg el FgEirkel s,

ofgfell A= olel gt o] AXFL aF 2F ARl AR HEAARS B4 kAN &

e

3

5

11) McKay v. Essex Area Health Autority [1982] Q. B. 1166; [1982]2 W. L. R. 890; [1982]2 All E. R. 225, C.
A
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V. A0l ‘x| 2 4 &, MZE “H =24 (Perruche) AR1”S| HE
1. AR

z7lol T 4] oile] AR FE4(Perruche) F-2AlA AR} o] FAYE-SFAT A (0]3F
‘Araet e A AaE 2R dEste] SAotelAl eyt flvkar REE v #2452
s & Aols dATES o FEsItE LEu 1983 1

o] FAF ofol= WA FX5F(Gregg syndrome)®] A5, 5 Az 7%, g2l ¢
kel =i, el A Tol S48 Bolen, 3 ERle] ko] 8% itk FRe o

A, Aash 1 RPIE N SRR TEEE Ak

_1

of AR ANA A= 1929 1€ 13, F(OE tHelle® 3 ofolo] Eafjull i+ 3 Al K
oh

o olF MY TE gk WU oA B ATAt ofole] AAEel

solok ghrhar WSk W, ojobe] Eafel thEhAE SlAbel st skt firka W)
it w7h JAFAL AT 5 A el ofelrt FA APHIrkE AdmoRE Ahi7t
P 5 ogdE ke TAY A, ol A it FUE FREe 2o A4 Weld 7
Qe Fxlo] FAT AN, 3 FOEREACIERLIRE

et
>
£
rr
ot
o2
rlo
o
S
o
=2
X
fl
Ho
&
pant
o

o2 Q& 2% 25U (Orléans)aAP oz EF ALt 1y 22

v}
o2
of
X
(o
rlo
fo
5=
N
E
=}

12) Pierre SARGOS, Rapp. JCP 2000, II, 10438, p.2293.

13) CA Paris, 17 déc. 1993: D. 199%. Somm. 98, obs, Jean PENNEAU
14) CA Paris, 17 déc. 1993, préc. note(6).

15) Cass. 1reCiv., 26 mars 1996: Bull. civ. I, n°156.



322 st=eP2el=d H1i12& H3s 2015. 3

Aol Agah ofolo] &gk HG-F QAASHA FUTRIE) 1 offr=, ofoli= oA H AgAe] oJf )
AR Iy A A=, F vl 7se £8)l(préjudice indemnisable)E YAl $dth= Aotk
ofol= oAb Foll tisiA Aile] Eall(dommange)©] ¥102A 259 IR Qlate] Ao HAHS
SHoHEE ap7]oll FEe BRI ATEA B9k7] el 4l o]=2A Hvhks AHdS 98

olef HE4 FH B 2EANRIFTIE 9 Ao] ZRATE A1147z2] fNkETE T oA o)
712075 shdtk =ro] 2000 1149 179, 97]9e 9] el 3AS spstar Aofol 2Rl
S TS AT F, w24 FRl A Aok ol oAl oA B AFATE
AR AR %3}04 Hl24 F-2lo] Holote] FAbS vsty] Qg AT He] dEs Watso
A ootol= AollE kAl BlojuAl HATE LY E®R ool o]gh oAb T el ofste] WAG
Eal(prejudice) o] WS - = AATF ghar SASATED

3. H& BRI =4HHe| HE
1) MEZS

2000 s24] o] AR gelIekAl 9 BAo] golele] k) Ruel H4 - ojge ¥
Ao Aolela myela). & e % =
4 %01 bR Eal7h B ARel EAE QAT Zol, 94 FAsE glo] v
} A 7M7) gl Aol EAlSAL AurhE F o] MidAE A97h Atk A% wele
- Hl eIk Mattei, 2001: 91). A% s=4] o] wijals Heke] AZHTE 200240
sl Bae) t=gtel FANE A7) g9 xpe] Welsh wAAEe] ol e 024 39 42 Y
F(olah DA ol $ho] ARANT 7T BR(HE)e] W24 Aol FEH

o
rlr
rlo

-

2) L318)

16) CA Orléans, 5 févr. 1999: RTD civ. 2000, p.80, obs. Jean HAUSER.

17) Cass. Ass. Plén., 17 nov. 2000; Bull. civ. I, n®.

18) 2002382 5H oz o]Foizl 1267) Z&oll o]&th A1 Fofelel] thak A7} 49 vH ) HEH R o,
o= 2711 ZFo = o]Fof g Foltk 1 F Alx AFge 1AL vt 2ok O e AV
R Bhe B FYT S YUtk @ RN AU s NS 23 el A 1 A Y= A9
ARHow AolE Ao A9 EE o)F ofah7l A%, EE 1 B9 o8] AolE 8 27 o)
oAA g2 ZAFol 1 &gl digh vl S A ook @ AR e gmr|dke] Wug 3 (une
faute caractériste)@ 13l YAl Foll WA E3 o= %lﬂ Efjojut P o] Fro EH'H -_1'4%19_ A Ay
o= 1 FrE ARl tigk EEvidets A4

Edn| g2 ¥3kd 4 glok Sl tigk BAe =T ?_EH(la solidarite nationale)ol] < }D‘r @ XﬂlﬂJ Xﬂ



Ee2 she %2 wTkeltR Zlolth SolsHAlE Zafrol A= AR B 31T o8 Hold

Ae] Edfuld gt 7E AAE L eI, ofol= AlElH 5’4*«:}% 7¥e ZheliAtell Al 2L djsfel wisl A

) whdel #H =24 /\}Zifjr 2 Fofjol ZAY Aleol A 94/\}% A S WA S Ho|r) gk
A ofolol] 98t A% Aol(handicap)E <32 3H= AT 912 A3K(situation)o] EA|EE Ao
L], dApeto]l w24 gol A FAAEATE o] MES] ARGl & u, ofo]7t FolE zte= A
G2A T o7t eake] AQlo R ALKE A e Aol Folfole] wdA T ARt Aol
th Al Eepo A ZRE B SRk ofgh QJale] Agol 117k ofololl ok v E Q1

1:12

A

e ol o e AAA Eale] @gsa otk ol Selubeeld Ho
25. 431 20010466321 #+4). 18]
Wagd Yoz A AR P2 Aejska ¢

& SAPAW, TProlAE FA

;_(1 = ] U ot yad 1l J AR v, —0—
Al gk 7]38]e] AAolgl= HollA tha zbo|7F vk B ‘wulet A (une faute caractérisée)
olgh gt UAFAHAAME 2S  Qle Jidola, EAde] W dp R o Fulsk Aot o

2 HRITE ey 7oA a9l el e sl 20029 129 114, 194171 # s=4
vole] Aefolel Al AXLA, AAH, i3 GAH Ealel BE Y BES ARSI, Fa0e

O00ZH(T6,22472)9] 7S 91 ofololAl AT ANRAL AAsG oM, oln] ABL W3
FAYRAT = AXA o] o2 20029 7Y€ 39
e, wEA] opab SelAE 1 Ase TaX ERd. A% w24 ARle] Fie Bow, =vq
o] 7ee s AWRATIL 5o A7l BAA glval & 5 Stk o714 R EF A

Aofqle] Hlg-S Feehe wRldde] skt & 5 ITHORH, 2003 45).

_{

%

P

Re)

rir

42 AW T 25dAtel H8Hn vht ui g el wia) d3lE ARE Aol waliM= A o

19) Cass. Crim. 4 fév. 1998 Bull. Crim., n°43.

20) CE, 10 avril 1992 Rec. CE, p.171, cencl. Hubert LEGAL;, AJDA 1992, p.395.
21) CA Paris, 11 déc. 2002: Le Monde, 13 déc. 2002.

22) http://www.yanous.com/news/actualite/actualite0207 html
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3) Wt
MRS olole] FFRAE FWA AR SAss, Folop e AX Be i abe

AR Aololel 97 G 4 24 FAD AT 2Alsh 1 TgozAe) AW AR Aty
CENA BA, Qo) delage] BA|, delslome] 43 1Bl T4, Ealel W7k D Eafe
Aol A, oAbEel A w9 WY BAl 5 e Sie] Bakebl 98 gtk Z45elA Ao

g
0}94 EMAYET A3 o, S0 2ga) A=A FE EAE 4P DAL el A 2 A

DA o2 ofololl g =7t At AANEAARE DA ek gl

3} 7] gl A FAGE g Fow zga@ Fooleh W, Foloke] 9] W &b
el Asls oate] o] ofole] FohE Aozl APA AL oA Qo]
A oM ThE e 2.Qu I L8k WAIsks 91e] Hgtks Zoltk B =FolA A
Ea A4 wae] A4, dudon Ageliaide] okl 2ANCEIDN 2 Ao Hol
o, AFRolgAele] 2AG w7144 sl BPAS (T ARE) L HokE Aok A3

2 el ol
2292 WY A2 e AR AT, mgs v 2

P2 A T A (EH AT ATSZE, A6x, AL, A1023)S Bl AT EafH|
&

23) Cass. 2eCiv., 21 avr. 1966.
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o7k Al Was Agolth. ALY - HAHAI0: 5190 SJav, AA eFFE Sl v}
o ZHE Aol GehlEo] FIA FEAL HEE ol FoAAT U WA ol 2
A vevh oheks WA SuRe uAg SRR Q4 2 AL |

o] 2stal WAlshs it Hv, A ol 7]GokA of el wef AT il
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2 % Qe Holw BAHOR Fololr} Aol
Al e AA g sk glo] S8lel Qgkel B Kk R REw 9K e &
AEe geks Zo] Foole] de] WEL WolF WelaE & 4 Atk 2000: 6227,
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QkaL Q= ofelolth, Hmol Tigk wlge AshEA gololel dalAE Eaulge AAsA o
Ae mgolth wiok Yo} 9K e FA 259 Fol S
o oolrh ool A ke dl T ol MR WS o glrhs 2o BIWATHAS,
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