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<ABSTRACT>

The Historical Background and Related Problems of
Enactment of Military Criminal Law

Park, An-seo

Features of The Korean Military Criminal Law are connected with the
korean modern history. The Korean Military Criminal Law was enacted by
National Reconstruction Commission (not the National Assembly) in 1962.
The forms, legal terms, crimes and penalties of the Korean Military
Criminal Law are similar to the old Japanese Military Criminal Law. So we
can see that The Korean Military Criminal Law has mainly roots in the
Japanese Military Criminal Law of 1942. The Japanese Military Criminal
Law of 1942 had the features of severe punishments, commander’s absolute
liability, subordinates's absolute obedience to senior. Because Imperial
Japanese Army unreasonably waged aggressive wars against many
countries and Imperial Japanese Army's soldiers are absolutely forced to
obey to the emperor, so the Law is aiming to establishing the strict
discipline. Thus there are many capital punishments, life imprisonments,
10 years imprisonments in the Japanese Military Criminal Law of 1942. And
in 1950~1953, the Republic of Korea suffered from the Korean War. The
war influenced the revision of Korean Military Criminal Law. As a result,
the Korean Military Criminal Law is more severe than the Japanese
Military Criminal Law of 1942. The Korean Military Criminal Law is revised
14 times after enactment. But the law wasn't changed much, so the law
has same features and problems of Japanese Military Criminal Law of 1942.
The Korean Military Criminal Law has been brought before the

Constitutional Court several times. Besides, Many scholars criticize severe
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punishments, conflicts with human rights and indefiniteness of the law.
They stress that the law violates the principle of nulla poena sige lege.

Therefore we need to consider the law's fundamental revision now.

Key Words : Korean Military Criminal Law, Japanese Military Criminal Law,
Human Rights, Strict Discipline, Severe Punishments, Articles
of War






