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E

N AES 58 ddFe vk
S ke B Aoz AEsE 4 mEol
o) AA £F oF eiAE

ow_ﬂslu 975 19T 23714 QAN QARG Z
Aasisln Ade A7d AL Agshs FAAAzp] B
4, 393 Agd Gge Sase b Aog & Ik

FAO: ddoF i, dad A, fFEdEAS

. A=

I =AQIAEE B o 7ig 3 vt SAlsHe
gy pdae] Aol

M 8 =AIA7]] 314 H=

V. tiokz] sy =

V. 48

I

A AAA o)% fole] BT B2 RARoR wREy] A
25 FAAARE A HYPHS wEoR IS ARFAHRA
Aol Awel SAANORN AEA ZaTPAleh 2AFA
Mdel 2 WsE g Ty ARz} A o) FolE
Jos YT 2AE FH A9iold oERkAR Ak
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S7VEAA BAS s lom, IzF FARIEAZSHS] 9
M =7PE A=) GE Wl Ae ARES A9l AgskeA
TH Aol golA Sithh A7 o)A FEelEgol T, 4
siEE 7kl 3 =7ke] 9y ojabdAe]l =7 Hioll A A
E9] A SR FFES ek AVt Sk8kL 2EAAE B
AR sk 73Sk e, AEH, A U Fo| Akt
o] goll HZE HFE 7P Qe A, FARJAxEF GAk
of AT U FEFAH HI> IAE 7H sl §itk2)
‘I7Rs 7 8 ARFEQ e UisiME 9FE Al agoh
7ol thisted ofm W83 Awe] AU FE Fskerkree A

T 2378 Qs o5 A ARlA 1A AEe) Ho)
Aug o]8F IS a7tk =7l o) dhoFol Uit el
R R B LE ?4‘1”01le B3lal FARIASANAE o]
FAE HlwA o epAol FEIY] AREQT, UM ol

n&iu

) Nehal Bhuta, “The Frontiers of Extraterritoriality: Human Rights Law
as Global Law,” in The Frontiers of Human Rights, ed. Nehal Bhuta
(Oxford: Oxford University Press, 2016), 2-8; Ralph Wilde, “The
Extraterritorial Application of International Human Rights Law on Civil
and Political Rights,” in Routledge Handbook of International Human
Rights Law, eds. Scott Sheeran and Nigel Rodley (London: Routledge,
2013), 151-3 Z=

2) Eyal Benvenisti, “Sovereigns as Trustees of Humanity: On the
Accountability of States to Foreign Stakeholders,” American Journal of
International Law 107, no. 2 (2013): 295, 298 (“[I]n our contemporary
global condominium, the “technology” of global governance that operates
through discrete sovereign entities no longer fits. What had previously
been the solution to global collective action problems has now become
part of the problem of global governance. Sovereigns regulate resources
that are linked in many ways and on a daily basis with resources that
belong to others. Some states regularly shape the life opportunities of
persons in faraway states by their daily decisions on economic
development, conservation, or health regulation...”) =,
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ek A77F op F57 Aot

olg)at EAoAle nlgto g B Aoz A ZA|ol@zok
Abre] 1Al JdTiel Hejeh oo QldelFol tigt Eget s
28 AR Ty A Fo IARQIAZGoA GALe] o7
2ol HelE AAshs 9EE st e ‘B (jurisdiction) THE

12 oft

S B A FATYS ABA VIR A HolHe Fojn
I, FAAAEE BY e e mek e U olsirh

g;
mlo
PF

=57 |2 AN, olojA BAk=e] o] lfelio tigh
ANHE v SAEe FadEATRAY] R BASH Adat
ok 3], ARSlATFRRIAS], HFAAARLY A BEE HESIY
A7 F8 AR A7 AFollA TAEE HTTAY 9
o)¢} o]2d TAHES I ETHAIL). olet A =71 49
@ o] gk tijkd X EES ANt =AIJATA Y] HE =
9lE o]&al ¢+ Marko Milanovic® A7} 7EX|= 7149} sHAIA
= BT F, YT TR Ao wWE Hoh AAH L A&
314 o] HeAS aRlety 1 BYit FAIS ks AlQt
st} iAIVA).

Z7PF A=el =7 8F ARl diste] THE [T e FF
‘QAUzeke] 9] A8 (extraterritorial application of human rights
treaties)o|2}iL YRS St o) HBaiA b EAolT) o
o Agroleks e =74 URE U7 28wt AvE A
F7ke] SRS 27 W) Aol B9, Aol A48T % YA
e 32 s Szt A3 Loz A7
Bz A8s AR s] e, 58 =7kt AHel " A
& 1 7 Bl A8 AR BAF o, BRI B
PSR QART} FTE g Z9A, A 2L 3
Bl 913 AREOA FUT ANFE FesieA, AT
JEA Aol HEHE A A=A F AT doly =
o

9 Q1| Fextraterritorial human rights obligations)”} %
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EA7F ©ch AR <o Q) (extraterritorial) 2H= 80 A7} oln] #H
HE tigh YSEFAA AlLE wgshs Zlol7|x st o] 24
= ‘99 QA ERs B3E ARESIE shu, =7k e Rt
dHHo g JE oAt Agdrta HAlst] 1 de]z=Ae] A
& HAESR= Zlo] oflel Q38 =7k QlHefFol gk 71E9
Aol 7He FETAAC st oS A7lstar 1de] BH
3 Y| H|Fo] o]F HlEAHow JJLO}EE gk olF HiEgo=E
=7ke] QAT A Rfol thsie ﬂ'mﬂgﬁ Ho} BFgRt oA
WS AAISRE Ale RRE ARt GEY o] 294 ARk &

ol9} T3, ‘extraterritorial’ ©| 2= 5}0101]/‘1 ‘territory’ = ¥+ =7}
o] Fdo] A= WARM FE I, F52 oFEE FAGED S
oju|si, ‘G olgks Tof7t ‘area’ 2} o] Aol HAE A HsH=

ARkEQl golRE AMGEY]e ke WAl & o) H@HoR 9
PlE Agel] fisted 4 ol Fol vIAlE WARA teritory S
Hol ' 7 FIH|=2 I}

O. wARIAzS e e 7id 2 ddt Al e

Each State Party to the present Covenant undertakes to
respect and to ensure to all individuals within its territory

and subject to its jurisdiction the rights recognized in the



106 AAAT A4H A1Z(2021. 6)

present Covenant, without distinction of any kind, such as
race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other

status.3)

A o] 23 GARe] 7]EA -O/]!f—i/ﬂ T * 41“4% 1_%“5‘}3’—
(to respect), 2% (to ensure) F-E5 AL IS & 2
ot ol IARIEHEAS =7k 3t I_?J«]-ri Ao A= ]ﬂ <3,
Bo AdA o]F{obligations to respect, to protect, and to fulfil

human rights)& AL & F & A, o] T UA &F ¢
F AR IUE P @8 Rl 2537 9B, A

22 RS A 4T ATURS ATT N 42 45
oA SiFel @ e, <l 4 ol 4
2 HASA W oA Ut AFHOR Qe Fhe HBL
Vsl Bl o)s X3 Aﬁ@%@ o) = T JH)E 9n
stk 9] 2339 ‘respect’ = AFF SFE, ‘ensure’v U EHS
9} Ao AZA RE JlEy)= Aow B 4 9t} o] %319 3
HolA o7 tigle] 9leld BE 3 shi delT Ao Wl
Z AXNE ‘all individuals within its territory and subject to its
jurisdiction’®] Aol &gk Zoltt. o] &7 i 7P HAgh &)
e FA2 vl R A, Al Pl Faske dd
o] el sidshs Zicle] MAE BAS] Y= el #A
StaL sk Al T w7ke] Aol &3F AR o= ARSol It

3) International Covenant on Civil and Political Rights [©
art. 2, para. 1, Dec. 16, 1966, 999 UN.T.S. 171 (o|5} £& ¥ 7#% A&
W 7=xEA JJZ})_

4 Office of the High Commissioner for Human Rights, “International
Human Rights Law,” https://www.ohchr.org/en/professionalinterest/pages/
internationallaw.aspx; Olivier De Schutter, International Human Rights Law
(Cambridge: Cambridge University Press, 2014), 280-91 %=


https://www.ohchr.org/en/professionalinterest/pages/

FAAAZF FAT 9] AW 107

= YA FAHASHS, Y B ‘and’E 2] R 3|49
T8 AHETrere s 9 ik BAREE 9 ‘all individuals’
o] MRS ‘A YE Ul s AT E Ao AE i
Je= AMIE 2 sMEI(‘and’ & FRFLE 3lA) A= HE Y
of A Rtek= FAlEe] B ¢l Qthar AAEE ARFEC U
sto] ebde] Qe A8Etka B Qitke) ole ‘FE 9}
&2 I W OE I AR PEEE EYES AR sk
At mEhA Bla He7E HEst PGB Qo GAle Ao &
Srh= Ao ouel HSIE ofgA AT AJMATE FAIRIA ARl
A AF FAEI It 3 S Qa0 F&S o] ek 7t
AL Ao FE e e, I A3 sl e e i
of sl --- o] ekl A== AYES EF9h R AL
ok&giy 2 Wgsta e, 99k 22 e AES sk

ool T EAT YA Al MAT AUAAE BgskA Yok

5 Commission of Human Rights, 6th Sess., Summary Record of the
Hundred and Thirty-eighth Meeting, paras. 33, 34, UN. Doc.
E/CN.4/SR.138 (Apr. 6, 1950); Human Rights Committee, Consideration of
Reports Submitted by States Parties under Article 40 of the Covenant,
Annex I, UN. Doc. CCPR/C/USA/3 (Nov. 28, 2005). A-iA7eF sl =
o] Aot Hgel| tisiAle FAIIARPY o720 A8l et =
oM ZeAl FlE AT T Sl HAY, “IAldEze Faz A8
A Fd - do)HE JhsAedl ik duky e ToRFEE, 34 (2011):
998-1005 =,

6) Human Rights Committee, General Comment No. 31: The Nature of
the General Legal Obligation Imposed on States Parties to the Covenant,
para. 10, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (2004): “States Parties are
required by article 2, paragraph 1, to respect and to ensure the Covenant
rights to all persons who may be within their territory and to all persons
subject to their jurisdiction. This means that a State party must respect
and ensure the rights laid down in the Covenant to anyone within the
power or effective control of that State Party, even if not situated within
the territory of the State Party.”.
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olel Al ArATtef B 3| MY T EAlold HIMA
SHAY AFoM Atz 2PEA X FEe ¢ RS} ddol &
she BT IS otk 7t 9 28ClA A =7 HkE
AATE A BHA oot HJEHEA|, ofd 1§ ol YAIF <
4 EF = Tl A&EHa £ ZRIA ofFeld. o=
Az GAf=e] el Wele] sl qlof A EAlok A
AEE Ao o] 29 A Kt A3] =572 It

frollolsde|@ kel 49 Az AlNdolA “States Parties shall
respect and ensure the rights set forth in the present Convention to
each child within their jurisdiction without discrimination of any
kind, --"2}al qPg8le] <YEVF opd #T foltkE AREStAL Sl
T}8)

FHUAHFS A1=oA ‘The High Contracting Parties shall
secure to everyone within their jurisdiction the rights and freedoms
defined in Section I of this Convention’®]2}al A3t A FE
7} obd #ATTRS ATl respectt} ensure A secureZ= FA
E AREsial Itk o714 secure’} ensure$} 2 oJR|E QlE H

7) - http://www.mofa.go.kr/www/wpge/m 3835/contents.do.

8 opsQlddeF Aot I xetlMe A tiil FEHT BAHAT
FE Hlol AXSIARE BAe] A &3 B 5 e oFsol wiAlE
A BEE 317] 3l jurisdiction’ 02 A=Y, A-FAFeke] A g
ES Wrskoexn oude] meghe st v A9 FrEddd el
YETR= 8o glo] TS ARSI e A TS sk dAe 2ol
S =|Qlt}. Sharon Detrick, The United Nations Convention on the Rights
of the Child: A Guide to the “Travaux Préparatoires” (Dordrecht: Martinus
Nijhoff, 1992), 147 =

9) o] Z&ko] ZRko|A= ‘to all persons residing within the territories of
the member States’Z =] AN ‘residing’©]2Hs &7} WAL 9|9
AFE AdHoz sME 7t AlEe] B ARE el EH
‘living i’ ©2 FHHATTE o1 F o Fo] HA] AAETL AT W) EAch=
BEE Alge Tdel YRS &ojEn ©H5F sj4o] 7ks3E ‘everyone




5 UBS 9 AFH NS FoheA, £33 2AS BT ED
She oplz 20l ZleA) BelgoR HEEE gtk 53 B 23

A7} ‘obligation to respect human rights’ = F|o o] 19503
A7 A QI EF WA oo ol thiek H3

A=A o] AAI7} St} o] x3Fe] afjA] Ayl ik HE ¥
7]*— Al A, gk siaidol] thejxe AVl o5

—)

ki
JTWE

O

H_ha MFIAYRS PATY QA EF 9o 0 )Tl that
of Thes} o] L Utk

The States Parties to this Convention undertake to respect
the rights and freedoms recognized herein and to ensure to
all persons subject to their jurisdiction the free and full

exercise of those rights and freedoms, ---10)

Q2 1 ool i
4 DY AREIL DT BB RAFE AS RS PO
2 PR ek 2o

S olsh e BY = ) .
AR 2ok oUAY Ar) FAdATHS] FUHIGL & 5 9l

within their jurisdiction’ 22 ZAF Itk Maarten den Heijer and Rick
Lawson, “Extraterritorial Human Rights and the Concept of ‘Jurisdiction’,”’
in Global Justice, State Duties: The Extraterritorial Scope of Economic,
Social, and Cultural Rights in International Law, eds. Malcolm Langford
et al. (Cambridge: Cambridge University Press, 2012), 160-1.

10) American Convention on Human Rights art. 1, para. 1, Nov. 22,
1969, 1144 UN.T.S.123.
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AAQBAE TP} ofd AIQ1S Folz
AHoE rejof sk AelES ML ¢
oiite] AT WelE AR 29e Fu 94 Gtk A, }Q
4 9 B Al B SATKCIH AL AT, D
9] 1R S| A Ax AIPIA BIIF oI Sy
o BE A7 o) 4 PAREL AEHeR Teln FAH AU
Fee FoloP Fepy AL Hd HES PuHoE DAY
VI Se 47T AL FAS 99 2ES 9% 2

r

QAR 5 QA ST %L ol 2]
U B G AT S TARE AL B el 3

2 H9E WABHA AL itk & QTR AAS 7R 3
Ay A, 24T 4T°ﬂ teie Ao
et Q= FEO|AP(in territories under their jurisdiction)ZHs &7

1) International Covenant on Economic, Social and Cultural Rights art.
2, para. 1, Dec. 16, 1966, 993 U.N.T.S. 3: “Each State Party to the
present Covenant undertakes to take steps, individually and through
international assistance and cooperation, especially economic and technical,
to the maximum of its available resources, with a view to achieving
progressively the full realization of the rights recognized in the present
Covenant by all appropriate means, including particularly the adoption of
legislative measures.”.

12) International Convention on the Elimination of All Forms of Racial
Discrimination art. 2, para. 1, Dec. 21, 1965, 660 UN.T.S. 195: “States
Parties condemn racial discrimination and undertake to pursue by all
appropriate means and without delay a policy of eliminating racial
discrimination in all its forms ‘- and, to this end: (a) Each State Party
undertakes to engage in no act or practice of racial discrimination against
persons, groups of persons or institutions and to ensure that all public
authorities and public institutions, national and local, shall act in
conformity with this obligation:--.
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£ Fa Stk IERAREE olsh fAS B Sl mE
JEold TEYANES PAS] A% A, WY, AW 5 21E A
S AE A P2 AT ok b Al Aot
fAQR MRAUee] 7 B 23 P} Al B
FAE T2 o Rl NSl BHE BT ARe e U
Q1A

B
S TR e
ofd, ‘ol MXE FEA EAF WSA7E WY B=S Ba
3 2AE ANT 2S AT WAL Asn Aok ol AFE
o Aol= Py, WAH 2AE BrHoE 2RI, TR
Az AIFE FAHOR TE YA I Y, B, A 2N
AP AL aTHIL Yl T A ATS BT 5 = A
o= BPSe] JE e HHo| AGH 0= Bl ols) ol

e

POl e Wl net 1 oulsh slso] Yk £ Y
o, olglelAle FAADERY T by WM B} L

AT AEA O AgEole VI Ao HolE FAlo
2 ool tslel % ¥ ws Avus)z W

2w ATHAL BAAG A FAQDEL B A
Aol

=ZAHNA 4urisdiction’©]2R= g0l ofg] 71A] gJu|E ko)1 9]

13) Ibid., art. 3: “States Parties particularly condemn racial segregation
and apartheid and undertake to prevent, prohibit and eradicate all practices
of this nature in territories under their jurisdiction.”.

14) Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment art. 2, para. 1, Dec. 10, 1984, 1465 U.N.T.S.
85: “Each State Party shall take effective legislative, administrative,
judicial or other measures to prevent acts of torture in any territory under
its jurisdiction.”.
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o} ZAlFH BolllA HAEHo7 AMREOle =7}o| jurisdictionS
He ddwor WAEm N 7Pt PHASE AlFolY A,
EE %S 188 T e A% 2u A5E i) w7k
AZAL Y HAT A (prescriptive jurisdiction), 7 3YF3HH(enforcement
jurisdiction), A}A4&A(adjudicative jurisdiction)= -2 o= =

71 (state sovereignty)e] A WHOE AAZITHIO) FAHEe A
T4 7% F Shie THETUES nEeE 7 7t 3ol

0{

A Ge] AR A AT BEN YA BE FEN} A
| A% ARke 2g3E Aotk 2 FAIvle) BYAL FAA

#&A(concurrent jurisdiction)©] UFE= A5 Astas Fdol
A freliske 3dES WiEky, SH9408 A e WA ds
= 9usty =7he A4S 3t olE EFshal Bl e =

M, AdsliA = ¢k He o5 Aok o]t =7} ddEe

Ae B4 =4 BAE 2ol 5h, A sfdee dike oE

=I7ke] FHA Akl AsiAe =AY wWE ADSE AT &

THOL) A=e] FE Hloll SAllsks Al e Aol g #EH

I'UO_L,F:L%

15) Alex Mills, “Rethinking Jurisdiction in International Law,” British
Yearbook of International Law 84, no. 1 (2014): 187-239; lan Brownlie,
Principles of Public International Law (Oxford: Oxford University Press,
2003), 297; Bernard H. Oxman, “Jurisdiction of States,” in Max Planck
Encyclopedia of Public International Law, http://www.mpepil.com.

16) 1A, FAl=AE7ALs (AL WBAL 2020), 206-8.

17 UN. Charter art. 2, para. 1: “The Organization is based on the
principle of the sovereign equality of all its Members.”; art. 2, para. 7:
“Nothing contained in the present Charter shall authorize the United
Nations to intervene in matters which are essentially within the domestic
jurisdiction of any state or shall require the Members to submit such
matters to settlement under the present Charter...”

18) olgigh YA dHo] =N A A4 Lotus AN A ERlE np
ATk Lotus Case (France v. Turkey) (1927), P.C.LI. Series A, mno. 10,
para. 45: “Now the first and foremost restriction imposed by international
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AL AAEE d2E Tl AT FA ARl digk W, A,
B T AHATHEY AL FAPE FollAe £R1F9], BT,
At wAFe|, I8 HEHeE A ol dejHom I
S S 7 JTh9 ok Fadel A Aol
=5 Addlolu 7| E YES rRRPIAIE HaHTh
Mol =719 B qlEA EXE
A dFd 7Rkl 71EA R =TS Alole] BAA Z=e] A
AL M Fulel A AAe FAES 7= Hl Hished 200 1948
| ool BEAMoR WHEy] ARG SAIRIAHAANAY HE
T2 7P AAFAIR] 7RIS BAA Fdsle <o HIAEA
o] AAS 7RItk HollA o7} Stk &, follA B AfAteF
Az AN, FEJAES Az} Ze ZFolAY BT e
Z7PF A¥siE oF He d3 == Ivke] 3EEe gHFew
YA ¢ FYo 2 7} ofd, =T QIES EF EE BEAY oF
S ks Al sideke AFES HelE AAshs or|et 7]

o

o= 7RIt ol2fRk Aol= =7F 3 AT BV HiEky ARkl

1_4

me
23
Hl
2
o
i
o

o)
ot
i)

=

ro

law upon a State is that—failing the existence of a permissive rule to the
contrary—it may not exercise its power in any form in the territory of
another State. In this sense jurisdiction is certainly territorial, it cannot be
exercised by a State outside its territory except by virtue of a permissive
rule derived from international custom or from a convention.”.

19 A, 216-27. ABH 9] AAtels, Qe Hiehks 3 5 T
FHoll gt ZA AddES =43 ME =71EY] 7t doH, EAFort
AgE vAEAe] o2& w52 Alien Tort Claims Act (ATCA), 28
US.C. § 1350 5 4 Aok

200 AR, 206 (ARG BEE YAk AHE 2] whsH IAAKE
oA =7FE] A YA ME sk ZIEelth gAY oFE H¥
k= dFo] oplel, YAk HgS Qs Yotk - FAS HEde
Zr=e] Hdd Pkl tigk A A olT).

2D o AT =AY Aol L3HA] e Al deiMe sl =
7Pt BE Y-S HEEHA o HEE ol2d =g mEd 1 AR
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24 QY A%E TR0 FAAATEAAL S, wa%
WA Aclel Asloleks FFA e FEsh AAE AT R
Beoey 1 A Bl AAsT FAel %7 4 WAl
oA QIR FAe] FHAAZ WA h Q= st ATk

[e)

71]

ri*l i
—E o

HalsA e agkeieks oRsiuolt Age P
O]—‘E = 7H(state responsibility)2] AHAAOZA =7te] EA
F o] e R SA1A e 9l(internationally wrongful act)E 743
OF:Z]«] 7:7‘1]9]'55 HHHAT} International Law Commission, “Draft Articles
on Responsibility of States for Internationally Wrongful Acts with

= agﬁ

commentaries,” Yearbook of the International Law Commission, 2001, vol.
[I(Part Two), art. 2: “There is an internationally wrongful act of a State
when conduct consisting of an action or omission: (a) is attributable to the
State under international law; and (b) constitutes a breach of an
international obligation of the State.”.

22) Anne Peters, “Humanity as the A and Q of Sovereignty,” European
Journal of International Law 20, no. 3 (2009): 513; Louis B. Sohn, “The
New International Law: Protection of the Rights of Individuals Rather
Than States,” American University Law Review 32, no. 1 (1982): 1-64;
Kofi Annan, “Two Concepts of Sovereignty,” The Economist (1999); Mills,
188 (“Arguments are increasingly made that the foundations of
international law have fundamentally shifted from state sovereignty to a
greater concern with ‘humanity’, or from sovereignty as ‘right’ to
sovereignty as ‘responsibility’.”); Ruti G. Teitel, Humanity’s Law (Oxford:
Oxford University Press, 2011) 3= ZE3F ZARJIAY =7l=Hdl| #3F F
fFaLeol IFA|FAAHEAS] TR FA] ZZ: Decision, Prosecutor v.
Dusko Tadi¢ (IT-94-1-AR72), Appeals Chamber, 2 October 1995, para. 97:
“[Tlhe impetuous development and propagation in the international
community of human rights doctrines, particularly after the adoption of the
Universal Declaration of Human Rights in 1948, has brought about
significant changes in international law, notably in the approach to
problems besetting the world community. A State-sovereignty-oriented
approach has been gradually supplanted by a human-being-oriented
approach. Gradually the maxim of Roman law hominum causa omne jus
constitutum est (all law is created for the benefit of human beings) has
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=3 ATA Al #dHo] Iue A oE A,
A, H8shs Ao =M W (de jure)?] 4= 7H 7idel=t,
FAVAGA BRI 93] B84 lgzezNel nge o

o AlM =vhe o AFEelM HiRo] 54 Aau Al e 5
2 A7s) pel D %7}4 AaAel At JFEe ofuls
AREARD(de facto) 34 fq Ao Z olaf|=a 9Jr}23) T3k nje}
A, =Yz AZo] % Q% B gy A= gy, 2A19
Aol WetAE shie] A Akl o] o =rbso] A
FHH mE guA]l AAYRE Rk A AR W £
Slth. HHEA <lFlolehs TANSY F5E ofs) Bale) B A
& Slatel B AP 2B A7 2He mEIT A
Z7V20 AT A e, A4 BAZ} ohd %%% e
AgFeh= dER, B3 BAR olsfsh= Ao] B} AA~Ha g
S ¥ & St WE FAENE 8RS e Faw

rr J[

gained a firm foothold in the international community as well.”.

23) Committee Against Torture, General Comment No. 2: Implementation
of Article 2 by States Parties, para. 7, UN. Doc. CAT/C/GC/2 (2008):
“The Committee also understands that the concept of ‘any territory under
its jurisdiction,” linked as it is with the principle of non-derogability,
includes any territory or facilities and must be applied to protect any
person, citizen or non-citizen without discrimination subject to the de jure
or de facto control of a State party.”; para. 16: “The Committee has
recognized that ‘any territory’ includes all areas where the State party
exercises, directly or indirectly, in whole or in part, de jure or de facto
effective control, in accordance with international law.”; Marko Milanovic,
Extraterritorial Application of Human Rights Treaties (Oxford: Oxford
University Press, 2011), 27; Heijer and Lawson, 164-5.

24) Universal Declaration of Human Rights, G.A. Res. 217 (Ill) A, UN.
Doc. A/RES/217(1I1) (Dec. 10, 1948) [©]3} ‘UDHR’], preamble: “recognition
of the inherent dignity and of the equal and inalienable rights of all
members of the human family is the foundation of freedom, justice and
peace in the world”; “Member States have pledged themselves to achieve,



116 AAAT A4H A1Z(2021. 6)

o AV 29 =73 WellA BAEE As dF o= AR =4
AEFY A AZke] opd oo o] #g Ao=A 1H
A72 BAs) Adolghs B2, ag1 24 23747 o] Alg)
S A Alel BHL 25 neiEe ol =
sjAlstodof ahr, @ FHPTUR F e AN A2EH 3=
ORES slojo} B Aoy AEH TATRY BIAT A =
ANEFE FE Y olHd AelHEH olF wHIg sfia =
LaAL FASHAME Blad] FHZol| epxfof FHibr] AJRFsIS]T
ATAES FFZHoeE F HAANA AREEE jurisdiction’ o2
o7} F5ol¢lol(homonym)ehe AMS QlAlekE Zlo] QlAZoRY
8% sjile] VoI, T o] AT e ANE wBHos £
AstAY 53 Zlo] =71 QIHF Mo ik Txte s 4
FolA Yehd 33 ndAAge] Y-S A 320

in co-operation with the United Nations, the promotion of universal respect
for and observance of human rights and fundamental freedoms...”; Lea
Brilmayer, “From ‘Contract’ to ‘Pledge’: The Structure of International
Human Rights Agreements,” British Yearbook of International Law 77, no.
1 (2006): 163-202 =

25 Wilde, 127 (189 HyAd 7ikgt H9] A 3(extraterritorial
orientation) S A IAIJIAHE] A4ZA); 151-3 (FAFHY FH=7}F 7
BAE FAR A AT 2 TRIE A SAAAGAATE TR =
7hFoloh AlAIFele] MESHA A, =7te] H9 JHoF =ofE T’ =
73] frAet 249 FE A

20) Heijer and Lawson, 155, 163 (“The main difficulty with this
presumption is that it may disregard that jurisdiction under human rights
law is not about whether a State is entitled to act, but primarily about
delineating as appropriately as possible the pool of persons to which a
State ought to secure human rights.”); Lea Raible, Human Rights
Unbound: A Theory of Extraterritoriality (Oxford: Oxford University Press,
2020), 12 (“The conclusion of the survey is that the two concepts serve
different normative purposes, are underpinned by different values, and that
they are thus not the same. Accordingly, an account of their relationship
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Eom:

should be approached with conceptual care.”), 19 (“[Tlhe term jurisdiction
is a homonym.”); Milanovic, 53 (“[T]he word has several different and
equally ordinary meanings in general international law itself, and the
question is hence which of these meanings —which of these concepts—the
jurisdiction clauses of human rights treaties refer to... Despite its name, it
is not a legal competence, and it has absolutely nothing to do with that
other notion of jurisdiction in international law which delimits the
municipal legal systems of states.”). TFA APE7]Ho] A + A& AR
o W9IE e Welol} Alzkae] B L of Tole] E ThE Saolth

27) European Convention for the Protection of Human Rights and
Fundamental Freedoms (Nov. 4, 1950), 312 E.T.S. 5 (European
Convention on Human Rights), preamble: “Considering the Universal
Declaration of Human Rights... aims at securing the universal and effective
recognition and observance of the Rights therein declared; Reaffirming
their profound belief in those fundamental freedoms which are the
foundation of justice and peace in the world and are best maintained on
the one hand by an effective political democracy and on the other by a
common understanding and observance of the Human Rights... to take the
first steps for the collective enforcement of certain of the rights stated in
the Universal Declaration...”.
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AeE AAY AL UTH(‘shall secure to everyone within their
jurisdiction the rights and freedoms’). It BAFS] =78 Hol| 93]
g ARSIl BAS dobd YT ABEHEAL iAo A
ol | ARle] t A71Eo] FHEJBAT LT GA=Y 9] AA
o)l et It 7 B AMEE FHse =A71T7 H]lTh
A7 HEEE FEAAARLRY 71EAR] A HEE A o
HE A Z oA Y] B gARlIAz A HE TFo] FL
e AAlollA Edste] FHAHARYF A1 ‘jurisdiction’
o2 HE(territory)E oPlstal thE =7Fe] FEH o3 A
W=t HAA, 33 HeE G QE BreErkR] s
g E IAs7] Ak 583 At AHTE JE AN EAs=
A5 AESh= Zlolth o3t UL olF AWE Bankovic A9
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As to the ‘ordinary meaning’ of the relevant term in
Article 1 of the Convention, the Court is satisfied that, from
the standpoint of public international law, the jurisdictional
competence of a State is primarily territorial. While
international law does not exclude a State’s exercise of
jurisdiction extra-territorially, the suggested bases of such
jurisdiction  (including nationality, flag, diplomatic and
consular relations, effect, protection, passive personality and
universality) are, as a general rule, defined and limited by
the sovereign territorial rights of the other relevant States...
The Court is of the view, therefore, that Article 1 of the
Convention must be considered to reflect this ordinary and
essentially territorial notion of jurisdiction, other bases of
jurisdiction  being  exceptional and requiring special

justification in the particular circumstances of each case...28)
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H’ (effective control)2H= 7S =43, ' ARRbelA <1AZI3)
Elas 7H°]°] HAE =7ke] AEA Aufjo] Sl & 5 YA o
ekste] gt olEdk AaF Aol ou] Mol lojA A
ﬂg} IR FHse e A F U R ERdoh shie
2AE Abde] dojd A Fo] AiAH =] AFEA Aufate] Eo

g)gj\gxi HESH= o|8n} AAZ Zdl(spatial model)©]il, TR
shue AR E U2 ARPol EAIE =7te] AaF Aujste] U
Atk % T IEAE Fdsk= TilA 22 (personal model)©]
3}29) ostoll A= ofldt F RHo] AgH FHAAAN TS tiEA

55 2R AFRV|Z St

(1) FaR 28

FRAJBANTAE Loizidou v. Turkey (1995) ARAANA A -f-’r
Qaliglel WAe] @2 SleiRol dlak WAH BAE @ 2
B7EE L Stk o] AR ATRIS 719 RAe|Ze AHd fﬂéﬁ
TAPE O] A&EHA e A sfel tiste] B7IE @eRd 9

Bolko ALST. of AR B Al HeF Azl 7
Hokn Qe DL PR YRR FHEA ekon], YAkl o

28)  Bankovi¢ and Others v. Belgium and Others, Application no.
52207/99, Decision, 12 December 2001 [©]3} ‘Bankovié’], para. 61. ©] A}
AollA Aeie FE & Bdolge d9F Aee dA HE, =
T, 24 Ex BQS St B ARl st akE= 5'——{‘18—:"3 A
ke 9ol JIAETE XS AXNSAT Bankovié, para. 71.

29) o3t TFWA BAk gk Zlo] ok2t Milanovics HIRRE o
2 FARIA A7AEC] dubd o= Fof, Adsta v BFilelth
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gk TAREES] A, EHAS EEslal ol Bl YE 9 A Yo
A AME BABRE A FoFd Aol TG &
AAES HA(secure)d o= FAlTo] AEH
stal ok ARIEHRE E25E Aolgtal IS0 0}
AaA el AR Tl oJsie] AHAow YA
A BEAE Zrlol] 29 Y AY AAEE B o]_ro]
2 Jdvar BT o] ARMIA B TARIE 9 o8t &
AL T2 2B 7] =(TRNC) THe §3t sid AHel gk 4&
2 AiE AL A7l F A9 FEIEE Al B719
AR Ao &3tar, TRNCO| AL s A9l= 7] AR Ade
HAAIG L BT FE & AH] gk A&z Aufel] wE
& FHJIEEPS o 2 AYY Ad™ol #eE of27k i
ol% E7]¢] HAte|Zel2 A Ho gk A, V\]O}Q =5 Egb
HZzEgo} A Yol tiet ZAPEY ARollA F= o B 1 IF
stol] = APAFol| ofsff Dot Q1| 1'413}04 E]7]2} Ao}
ARE AHE A7IE LE9 AR FAEAT)

30) Loizidou v. Turkey, Application no. 15318/89, Judgment, 23 March
1995, para. 62: “Bearing in mind the object and purpose of the
Convention, the responsibility of a Contracting Party may also arise when
as a consequence of military action—whether lawful or wunlawful—it
exercises effective control of an area outside its national territory. The
obligation to secure, in such an area, the rights and freedoms set out in
the Convention, derives from the fact of such control whether it be
exercised directly, through its armed forces, or through a subordinate local
administration.”.

3D Ibid.

32) Cyprus v. Turkey, Application no. 25781/94, Judgment, 10 May 2001;
llagcu and Others v. Republic of Moldova and Russia, Application no.
48787/99, Judgment, 8 July 2004; Manitaras and Others v. Turkey,
Application no. 54591/00, Decision, 3 June 2008; Catan and Others v the
Republic of Moldova and Russia, Application no. 43370/04, Judgment, 19
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33) Bankovi¢, paras. 75, 92.

34) Ibid., para. 75: “[TlThe Court is of the view that the wording of
Article 1 does not provide any support for the applicants’ suggestion that
the positive obligation in Article 1 to secure “the rights and freedoms
defined in Section I of this Convention” can be divided and tailored in
accordance with the particular circumstances of the extra-territorial act in
question...”.

35) 1Ibid, para. 75: “[Tlhe applicants’ submission is tantamount to
arguing that anyone adversely affected by an act imputable to a
Contracting State, wherever in the world that act may have been
committed or its consequences felt, is thereby brought within the
jurisdiction of that State for the purpose of Article 1 of the Convention.
The Court is inclined to agree with the Governments’ submission that the
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9] AYQolxe] AdaAd Zupel mE A FAREIY AR =7t
o] &9 Tl oJste] T Rl oA BAEE THHY IR =
T AFE Ak d9A] Aot APEE Zlo= sfAeka3e
37 FFRte = 83 A AYEA e AC® Hol
Hefjakse] Weate] g5l os APgeisitiets 5ol ot =
7Vt F3iAtE Atolddl ojwdt & W A(jurisdictional link)©]
ZAITL & 5 floB® IEAES ST YR Qg RIZRI AL
ol thste] Alad 240] glokar A8t

o|% FHJNBANTAE Issa and Others v. Turkey (2004) ARolA]
A 2do] gste}l tijly mdEe] HE Jlsde dF HAE
Ao g F7P=TES) o] AR AHTRIES HYl 243 A3 ol
2 EHEAY nRgoA g ERE TR IEiAel REEE,
19951 &=o] 4 sk U FeiAEo] BH7IEAEY T4 23]
ARSIl AAFES B9 AoE FAEE ARIGN. AEHo=R
A B7IERIEe] ' AYolx FARES siitke S =5
Stk o= ZstaAo] W o, o] WA AT b
o] #go] YA FE Y= HFEA ethe AS AgRleHA
FE YoM P9 == & feE a3s WA PeE <
sto] A=) =4 HlelA Be] A”E A AASAH39)

N

text of Article 1 does not accommodate such an approach to
“jurisdiction”... the applicants’ approach does not explain the application of
the words “within their jurisdiction” in Article 1 and it even goes so far
as to render those words superfluous and devoid of any purpose.”.

36) Tbid., para. 71.

37) o] AAl| thgh H|%H-2 Heijer and Lawson, 176; Milanovic, 137 3=

38) Issa and Others v. Turkey, Application no. 31821/96, Judgment, 16
November 2004, para. 71: “a State may also be held accountable for
violation of the Convention rights and freedoms of persons who are in the
territory of another State but who are found to be under the former
State's authority and control through its agents operating —whether lawfully
or unlawfully...”.
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39) Ibid., para. 68: “In exceptional circumstances the acts of Contracting
States performed outside their territory or which produce effects there
(“extra-territorial act”) may amount to exercise by them of their
jurisdiction within the meaning of Article 1 of the Convention.”.

40) Ibid., para. 74.

41) Ibid., para. 71: “Article 1 of the Convention cannot be interpreted so
as to allow a State party to perpetrate violations of the Convention on the
territory of another State, which it could not perpetrate on its own
territory.”.

42)  Al-Skeini and Others v. the United Kingdom, Application no.
55721/07, Judgment, 7 July 2011.
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o] QtH 2] &5 F ABEE VIS tist dd AlE A
ST & 4 IeEE IS F= Ateld] #E BATE EA
e SRIsHHA, F=e TEiAES] APgel tigk A oF-E o]ds}
A eFe © gk wiEdo] oAl BAISIATES) 53] Ajdse ©
oA ey dele E Al wel EEEAY AldE 4 gl
= Bankovié ARAoAS] s WMESIHA, ‘=7P7F 219 dig
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43) Tbid., para. 149: “[T]he United Kingdom (together with the United
States) assumed in Iraq the exercise of some of the public powers
normally to be exercised by a sovereign government. In particular, the
United Kingdom assumed authority and responsibility for the maintenance
of security in South East Iraq. In these exceptional circumstances, the
Court considers that the United Kingdom, through its soldiers engaged in
security operations in Basrah during the period in question, exercised
authority and control over individuals Kkilled in the course of such security
operations, so as to establish a jurisdictional link between the deceased
and the United Kingdom for the purposes of Article 1 of the
Convention.”.

44) Tbid., para. 137: “It is clear that, whenever the State, through its
agents, exercises control and authority over an individual, and thus
jurisdiction, the State is under an obligation under Article 1 to secure to
that individual the rights and freedoms under Section I of the Convention
that are relevant to the situation of that individual. In this sense, therefore,
the Convention rights can be “divided and tailored”.”.



FAAAZF FAT G9) AAY T 125

B o F9F A BAY Ale] 9NF AR} A} 5
1

aE

2L lo i

ON
B
2
i)
e
)
=
N
N
O
2
L
I
5
>
>
R
3
2
Og(:‘.’
>
it
il
)
L)
e

Jaloud (2014) AL 20043 olgt=dl] FEshA AW o=z
UEHE &4 FRlo] A4 A T & ol Bol A olgta
R1e] fi=ro] A7NEE AR, FFRIS vdHE AFIL o] ARdE
ANE ZARHA] &2 Ao FHUdAFEF Hrtolgta =431 Al
o g T4 ARdo]l = Bt ASshs AHoA dojte
U FEAEEF Az A A s AR Hsiae vds
Tof fglol| &3hal BASHTEA 53] Ajdae UERET} g
Ao gk F=ae] AFol FYsthe ARt R vdHEl]
Hopd 1EYT Ao AAIA] grom, F7] ARl tigk 8 F
7 5 A 7ol g BAAES A5 Bt Jflernz g
o] gofoll WE FHARYENRY AUS Aol HUTh) o] A}

2 ofN

45) Ibid., para. 136: “The Court does not consider that jurisdiction in the
above cases arose solely from the control exercised by the Contracting
State over the buildings, aircraft or ship in which the individuals were
held. What is decisive in such cases is the exercise of physical power and
control over the person in question.”.

46) Jaloud v. the Netherlands, Application no. 47708/08, Judgment, 20
November 2014, para. 152.

47) Ibid., paras. 143, 147. H A1E Hanan v. Germany (2021)A=
ofZ7h 2% Kunduz AHollA UET 2ol ot 52 28717 352
2 R ARAE BN H g 5Y g5 A HES olfE Al
B AR diste, FEAEATLE Yol A A 2w a% 1
of gk &3 JAF APEAel gk wieky #ddS 7 JleEg v
AER =Y Aolddl #F HAVE JIFET T BANSATE Hanan v
Germany, Application no. 4871/16, Judgment, 16 February 2021. Z¥°]
Kunduz A|Hol|lx] ofz3t Ao &3k 39S ARSI &hal F5oll4e]
AFYHe Aad AE A Forz 5ol T Al Hebd
BEE 7HAA gt Y AR F8L oleoAA Atk @ A
TIES ¥ AEL TAE 7P g Aot Aol thste] AuiE 3
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A8 vdd=rt Apdo]l HAGE <Aool Tk AaF xS dYAkst
I QA S ARIME A& Tl ol AFERE djsitete] A
oA o] FHha Hokrol A& Aulo] st tidld =g
< A3 Aoz HrHETe

9 A= vusE AEIEA Ben El Mahi v. Denmark (2006)
£ Wnk 4 ARAP} ol oloia Fgvkel diste] oo
2 2479 BAS He ws AR AMENLOlE Al U
o] ofFd AT HaA e W, Wrld o] F&d WAl 1
ol st WAHES UelT Be WAASIAE Tl
e W ol talel 220 ek TeUsl 7S] dil

& A2 fUAAATzel ALsT Aotk ARsr FUIH
gor Al 24 BT BATHO He} Aoz YES ojujarn
Hopof shH A Eo|L Alghell Tigh Ayt dgke] AL T o9
ARl Zfollet AR FE HiolAe 9] e JE YoE a3
E TAATIE A7 BEs AP F dve AR AEkle

ARSI USHEA7Y ofel, Akt s zle] ol tiste] Sg w7
7} A8A Aul(effective control over the enjoyment of the rights of
persons) S 7HAL UAEA (AR T AR old ZIHE 7|FoF 4t
ofok rpal FASITE o] ARdel Wi HylEe] FEl thsixe
Dominik Steiger, “(Not) Investigating Kunduz and (Not) Judging in
Strasbourg? Extraterritoriality, Attribution and the Duty to Investigate,”
EJIL: Talk! (February 25, 2020), https://www.ejiltalk.org/not-investigating-
kunduz-and-not-judging-in-strasbourg-extraterritoriality-attribution-and-the-duty
-to-investigate/ F=.

48 71 9] A mde Aud Zlos WriEe fddAs BEER
Ocalan v. Turkey, Application no. 46221/99, Judgment, 12 March 2003;
Pad and Others v. Turkey, Application no. 60167/00, Decision, 28 June
2007; Al-Saadoon and Mufdhi v. the United Kingdom, Application no.
61498/08, Decision, 30 June 2009; Medvedyev and Others v. France,
Application no. 3394/03, Judgment, 23 March 2010 52 € 4 Ith

49) Ben ElI Mahi v. Denmark, Application no. 5853/06, Decision, 11
December 2006.
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50) Kovaci¢ and Others v. Slovenia, Applications nos. 44574/98, 45133/98
and 48316/99, Judgment, 3 October 2008.

51 o]} HlwslE AR FHAAAREE HE A MN. and Others
v Belgium APACNA Alglol 2 A7IEe mlARIAE ARRE HlolF
aAl 7)o gArel Bs FE HelMel sdE Akl A JJrf%
WAE Adsldle F5sita 2Asith Olﬂ%' ol IRk =AY
& o=le el tiside F2=o] F84 Age 7Rive &o] azE
Atk MN. and Others v. Belgium, Application no. 3599/18, Decision, 5
May 2020, para. 124. ©]ol| thdt H|%-S Vladislava Stoyanova, “M.N. and
Others v Belgium: No ECHR Protection from Refoulement by Issuing
Visas,” EJIL: Talk! (May 12, 2020), https://www.ejiltalk.org/m-n-and-others
-v-belgium-no-echr-protection-from-refoulement-by-issuing-visas/.
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o) Ariy MARAS] B 1 B slsold B ol
AL QI o]F BUAIe] <] QReiRe EAE Pystele A
55 A&d) & UEA BRI plFe B Fj) viEe] e
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52) EComHR, Cyprus v. Turkey, Applications nos. 6780/74 and 6950/75,
26 May 1975; EComHR, Illich Sanchez Ramirez v. France and Freda v.
Italy, Application no. 8916/80, 7 October 1980; EComHR, Vearncombe
and Others v. Federal Republic of Germany and the United Kingdom,
Application no. 12816/87, 18 January 1989 5 T
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53) Memorandum from Patrick F. Philbin and John C. Yoo, Deputy
Assistant Attorneys General, Office of Legal Counsel, to William .
Haynes II, General Counsel, Department of Defense, 28 December 2001;
Memorandum from Jay S. Bybee to William J. Haynes, II, re The
President’s power as Commander in Chief to transfer captured terrorists to
the control and custody of foreign nationals, US Department of Justice,
Office of Legal Counsel, 13 March 2002, 22-25, https://nsarchive2.gwu.edu
/torturingdemocracy/documents/ 3.

s AHrATrerdelel LR EdlE = Y3 FAe WolEolA
294t} Human Rights Committee, Concluding Observations: United States
of America, para. 10, UN. Doc. CCPR/C/USA/CO/3/Rev.l (2006);
Committee Against Torture, Conclusions and Recommendations: United
States, para. 15, U.N. Doc. CAT/C/USA/CO/2 (2006).

55) Heijer and Lawson, 164 =
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56) Kal Raustiala, “A Response to Milanovic,” Opinio Juris (December
2, 2011), http://opiniojuris.org/2011/12/02/a-response-to-milanovic/.
57) Milanovic, 134.
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58) Milanovice TR =dlo] o]st Aol tielgy] oA 8AE
Ax, FFE7EYG B8 FAS B SA sk A9 SRR e
A3 FFsiA] gk A 2et} Milanovie, 190-1.
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1981'3A Lopez Burgos v. Uruguay AFA0NA ATAFE Aeio]A A
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= 8% M AFE AT

AR AS)I7E A=re] 17 Holl e AREEC T Y&
Zokete] GAR] qfeRd ool thek dukd dFE AAZE AL
20049 AB1E dWh=EE FEMolth fldsle Bl 9E
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59) Human Rights Committee, Lopez Burgos v. Uruguay, para. 12.2,
UN. Doc. A/36/40 (July 29, 1981). Optional Protocol to the International
Covenant on Civil and Political Rights art. 1, Dec. 16, 1966, 999
UN.T.S. 171: “A State Party to the Covenant that becomes a Party to the
present Protocol recognizes the competence of the Committee to receive
and consider communications from individuals subject to its jurisdiction
who claim to be victims of a violation by that State Party of any of the
rights set forth in the Covenant.”.

60) Tbid., para. 12.3. ©] Y& A HOFTo] FHJAAANALY [ssa FHA
M= 18d Bk Atk

61) Human Rights Committee, General Comment No. 31: Nature of the
General Legal Obligation Imposed on States Parties to the Covenant, para.
10, UN. Doc. CCPR/C/21/Rev.1/Add.13 (2004).
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In light of article 2, paragraph 1, of the Covenant, a State
party has an obligation to respect and to ensure the rights
under article 6 of all persons who are within its territory and
all persons subject to its jurisdiction, that is, all persons over
whose enjoyment of the right to life it exercises power or
effective control. This includes persons located outside any
territory effectively controlled by the State, whose right to
life is nonetheless impacted by its military or other activities

in a direct and reasonably foreseeable manner.63)

2 SUBE SH ARATE Az APl T AT AT
FE W EAlsk= E% A 2 B3 Yo & H?‘D‘]”‘ BE AR A
HEE EFsla BAT o5 7RItk s gRIsHEA, ojuf B
ol A= Abgeldt siid =7t <A z*‘n‘oﬂ th&te] :qao]‘)r
Amd g WS ZE AR S SRlan AT, 5

of7ole FE Bl HAIsHAA BAES = Qlsie "gtﬂioﬂ
AR o1 AEHoZ g s W oR <HgiF(impact) S W=
AEe] At WASe], ool SISk ALSA ot )
ol Dol 3H= Al oulE nn TR AN
st @ o] FRaAT. oleldt AL T Aot Aol thet

62) Tbid.
63) Human Rights Committee, General Comment No. 36: Atticle 6
(Right to Life), para. 63, UN. Doc. CCPR/C/GC/36 (2018).
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64) Daniel Magster, “Towards Universality: Activities Impacting the
Enjoyment of the Right to Life and the Extraterritorial Application of the
ICCPR,” EJIL: Talk! (November 27, 2018), https://www.ejiltalk.org/towards-
universality-activities-impacting-the-enjoyment-of-the-right-to-life-and-the-extra
territorial-application-of-the-iccpr/. Mogster= ¢1¥3]2] o|ZgF HI-ES ‘impact
model’®2 A3kl St

65) Tbid.
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66) Committee on Economic, Social and Cultural Rights [©]3} ‘CESCR’],
General Comment No. 12: The Right to Adequate Food (Art. 11 of the
Covenant), paras. 36, 37, UN. Doc. E/C.12/1999/5 (1999).
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67) CESCR, General Comment No. 14: The Right to the Highest
Attainable Standard of Health (Art. 12 of the Covenant), paras. 38-42,
U.N. Doc. E/C.12/2000/4 (2000).

68) CESCR, General Comment No. 15: The Right to Water (Arts. 11
and 12 of the Covenant), para. 31, UN. Doc. E/C.12/2002/11 (2003).

69) Ibid., para. 35.

70) Tbid., para. 33.

) Ibid.,, para. 34. ©]9|9l= CESCR, General Comment No. 18: The
Right to Work (Art. 6 of the Covenant), paras. 29, 30, UN. Doc.
E/C.12/GC/18 (2006); General Comment No. 19: The Right to Social
Security (Art. 9 of the Covenant), paras. 52-58, U.N. Doc. E/C.12/GC/19
(2008); General Comment No. 20: Non-discrimination (Art. 2, Para. 22 of
the Covenant), para. 14, UN. Doc. E/C.12/GC/20 (2009); General
Comment No. 23: The Right to Just and Favourable Condition of Work
(Art. 7 of the Covenant), paras. 66-73, UN. Doc. E/C.12/GC/23 (2016) &

Bz
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72) CESCR, General Comment No. 24: State Obligations under the
International Covenant on Economic, Social and Cultural Rights in the
Context of Business Activities, paras. 25-37, U.N. Doc. E/C.12/GC/24
(2017).

73) Ibid., paras. 26, 27, 31.

74) Tbid., paras. 34, 35.

75) CESCR, Concluding Observations on the Fourth Periodic Report of
Isracl, UN. Doc. E/C.12/ISR/CO/4 (2019); CESCR, Concluding
Observations: Israel, UN. Doc. E/C12/ISR/CO/3 (2011). S AAPHAIEAT
Wall AZ10A o] 2~2tddo] FH~ERRl YES HFsto Ateta qle
< Adtel, obsdEdel ARG RS A&l SEsita
XIS Bl Itk Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Advisory Opinion, 1.C.J. Rep. 2004 (July
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9), p. 136, paras. 107-12.

76) CESCR, Concluding Observations on the Fourth Periodic Report of
Israel, para. 11, U.N. Doc. E/C.12/ISR/CO/4 (2019).

77) CESCR, Concluding Observations on the Fifth Periodic Report of
Australia, paras. 12, 14, U.N. Doc. E/C.12/AUS/CO/5 (2017).

78) CESCR, Concluding Observations on the Sixth Periodic Report of the
Netherlands, paras. 11, 12, UN. Doc. E/C.12/NLD/CO/6 (2017).

) A& E9, Ecuador v. Colombia, Inter-Am. Comm’n H.R., Report
No. 112/10 (Oct. 21, 2011); Coard et al. v. United States, Case No.
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10951, Inter-Am. Comm’n H.R., Report No. 109/99 (Sep. 29, 1999);
Alejandre et al v. Cuba, Case No. 11.589, Inter-Am. Comm’n H.R.,
Report No. 86/99 (Sep. 29, 1999); The Haitian Centre for Human Rights
et al. v. United States, Case No. 10.675, Inter-Am. Comm’n H.R., Report
No. 51/96 (Mar. 13, 1997) &

80) Alejandre et al. v. Cuba, para. 25.

81) State Obligations in Relation to the Environment in the Context of
the Protection and Guarantee of the Rights to Life and to Personal
Integrity, Advisory Opinion OC-23/17, Inter-Am. Ct. HR. (Nov. 15, 2017).

82) Ibid., para. 104(h).

83) Ibid., para. 101: “For the purposes of the American Convention,
when transboundary damage occurs that effects treaty-based rights, it is
understood that the persons whose rights have been violated are under the
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jurisdiction of the State of origin, if there is a causal link between the act
that originated in its territory and the infringement of the human rights of
persons outside its territory.”.

84) Ibid., para. 102.

85) Jorge E. Vifiuales, “A Human Rights Approach to Extraterritorial
Environmental Protection?,” in The Frontiers of Human Rights, 190-200
(FAE S =7F 2 ook JiQlel iyt =AIEel T 3k e wAt
of thete] w=olabur Fed dABlol it daz Aujel A7 8-
QA ARMIAMS AT AHS Adshe o] FEsial Holof & F4h.

86) o]zfgt FF ARtoZA IAAPHAITA AAH AFALE Aerial
Herbicide Spraying (Ecuador v. Colombia), Order, 1.C.J. Reports 2013
(Sep. 13), p. 278 5 & Atk (IF=2ele] 1WA Aol 2o} 2
T Ax3 154 7?1]5%1101] ofRk Jafel| thefo olF==7F A4t A=
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87) FARE FHA|e] H]HOZ Giovanny Vega-Barbosa and Lorraine
Aboagye, ‘“Human Rights and the Protection of the Environment: The
Advisory Opinion of the Inter-American Court of Human Rights,” EJIL:
Talk! (February 26, 2018), https://www.gjiltalk.org/human-rights-and-the-pro
tection-of-the-environment-the-advisory-opinion-of-the-inter-american-court-of-
human-rights/.

88) BVerfG, 1 BvR 2835/17, May 19, 2020. ©] ZA&o] t3+ & W
SYATAHAN L, https:/www.bundesverfassungsgericht.de/SharedDocs/Ent
scheidungen/EN/2020/05/rs20200519_1bvr283517en.html.
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89) 1 BvR 2835/17, paras. 87-9.

90) Ibid., para. 94: “[T]he Basic Law acknowledges inviolable and
inalienable human rights as the basis of every community, of peace, and
of justice in the world. The Basic Law thus places fundamental rights in
the context of international human rights guarantees that seek to provide
protection beyond national borders and are afforded to individuals as
human beings.”; para. 95: “the fundamental rights of the Basic Law must
be interpreted in light of international human rights guarantees”.

9 Ibid., paras. 96, 105.

92) Tbid., paras. 97, 105-10.
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94) Milanovic, 209-22.
95) Ibid., 119.

96) TIbid., 210.

97 TIbid., 216-7.
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98) Ibid., 224; Raible =
99) Milanovic, 56.

100) Tbid.

101) Tbid., 76, 211.
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102) Tbid., 223-4.

103) Yuval Shany, “Bad Cases Make Bad Law, But Good Law Books!,”
EJIL: Talk! (December 1, 2011), https://www.ejiltalk.org/bad-cases-make-bad
-law-but-good-law-books/.

104)  Tbid.; Irini Papanicolopulu, “A Response to Milanovic on
Extraterritorial Application of Human Treaties: The Significance of
International Law Concepts of Jurisdiction,” EJIL: Talk! (December 4,
2011), https://'www.ejiltalk.org/a-response-to-milanovic-on-extraterritorial-appl
ication-of-human-treaties-the-significance-of-international-law-concepts-of-juris
diction/.

105) Shany (Milanovic®] Bankovi¢ A1 ol thstd BIAsiSt ‘all or
nothing’ 2]¢] BEE =7 oFol tisire 222 FHsta Jvkal HIW).
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109 UDHR art. 1: “All human beings are born free and equal in dignity
and rights.”; art. 2: “Everyone is entitled to all the rights and freedoms
set forth in this Declaration, without distinction of any kind...”; ICCPR,
preamble: “Considering the obligation of States under the Charter of the
United Nations to promote universal respect for, and observance of, human
rights and freedoms...”.
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110) Orna Ben-Naftali and Yuval Shany, “Living in Denial: The
Application of Human Rights in the Occupied Territories,” Israel Law
Review 37, no. 1 (2003): 17 -1189] =A% o|¢} 22 FHAE & 4 Stk
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13) o3k &7 ofFo] HUAPS A2 s ARForA I AWF
o AR F2A 2F, A= oRAE TAHLE +IH= FA
AF7AAAN 2R o R QI A7H AAER T Alstet R EAlS QA
£ dofsta, AFAAANZE Fefstal e BE I7Re AFAES
Aol A7 BReH JEEAE JBAIIA & HuA 254 FE F
o, A JAHNBHE FESINE e 1= AT dsjdl i
TAZEAY deo e FAY] AFFANLES Hey FAsL JIUIISHA
o HHeld oF7l ue FHe] AS¥e i Utk AE =9,
Thomas Pogge, “Severe Poverty as a Violation of Negative Duties,” Ethics
& International Affairs 19, no. 1 (2005): 55-83; Sarah Joseph, Blame it
on the WTO?: A Human Rights Critiqgue (Oxford: Oxford University Press,
2011).

U4 Velasquez Rodriguez v. Honduras, Judgment, Inter-Am.CtH.R. (ser.
C) Report No. 22/86, (July 29, 1988), para. 172: “An illegal act which
violates human rights and which is initially not directly imputable to a
State (for example, because it is the act of a private person or because
the person responsible has not been identified) can lead to international
responsibility of the State, not because of the act itself, but because of the
lack of due diligence to prevent the violation or to respond to it as
required by the Convention.”.

115) Tbid., para. 174: “The State has a legal duty to take reasonable
steps to prevent human rights violations and to use the means at its
disposal to carry out a serious investigation of violations committed within
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its jurisdiction, to identify those responsible, to impose the appropriate
punishment and to ensure the victim adequate compensation.” F2]9]5- 9|
Hho] Adslr] ffsie ddAs) Al e dA e dA7FeAE 2 A
e A 98l =7kl A WA fdelA ZdizksAel e 2=AE
kA &S Aol a7t FRJAPATALE Osman v, the United
Kingdom, Application no. 23452/94, Judgment, 28 October 1998, para. 116
2=z

16) AMIeM  =ofh ARSldqteRelels] dnk=s A4, 15, 243
Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro),
Judgment, I.C.J. Reports 2007, p. 43 (AlAlo|=E WA Foloi = o
E Yol 3AHFA S-S AA); International Law Commission, Draft
Principles on the Allocation of Loss in the Case of Transboundary Harm
Arising out of Hazardous Activities, UN. Doc. A/61/10 (2006) (Principle
4: “each State should take all necessary measures to ensure that prompt
and adequate compensation is available for victims of transboundary
damage caused by hazardous activities located within its territory or
otherwise under its jurisdiction or control”); Trail Smelter (United States of
America v. Canada), Reports of International Arbitral Awards, vol. 3
(1941), p. 1965 (“no State has the right to use or permit the use of its
territory in such a manner as to cause injury by fumes in or to the
territory of another or the properties or persons therein, when the case is
of serious consequence and the injury is established by clear and
convincing evidence”) =
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117) Shany ZZ

1) TARE AqolMe) i HT ofFE B ARICE Armed
Activities on the Territory of the Congo (Democratic Republic of the
Congo v. Uganda), Judgment, 1.C.J. Reports 2005, p. 168, para. 178:
“duty to secure respect for the applicable rules of international human
rights law and international humanitarian law, to protect the inhabitants of
the occupied territory against acts of violence, and not to tolerate such
violence by any third party”.
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119) Godefridus J.H. van Hoof, “The Legal Nature of Economic, Social
and Cultural Rights: A Rebuttal of Some Traditional Views,” in The Right
to Food, eds. Philip Alston and Katarina Tomasevski (Dordrecht: Martinus

Nijhoff, 1984), 97-110.
1200 UN Charter art. 1, para. 3: “To achieve international co-operation in
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solving international problems of an economic, social, cultural, or
humanitarian character, and in promoting and encouraging respect for
human rights and for fundamental freedoms for all without distinction as
to race, sex, language, or religion”; art. 55: “[T]he United Nations shall
promote: a. higher standards of living, full employment, and conditions of
economic and social progress and development; b. solutions of international
economic, social, health, and related problems; and international cultural
and educational cooperation; and c. universal respect for, and observance
of, human rights and fundamental freedoms for all without distinction as
to race, sex, language, or religion.”.

121) UDHR art. 22: “Everyone, as a member of society, has the right to
social security and is entitled to realization, through national effort and
international co-operation and in accordance with the organization and
resources of each State, of the economic, social and cultural rights
indispensable for his dignity and the free development of his personality.”;
art. 28: “Everyone is entitled to a social and international order in which
the rights and freedoms set forth in this Declaration can be fully
realized.”.

122) Declaration on the Right to Development, G.A. Res. 41/128, arts. 3,
4, UN. Doc. A/RES/41/128 (Dec. 4, 1986). I3 United Nations
Millennium Declaration, G.A. Res. 55/2, VIII, U.N. Doc. A/RES/55/2 (Sep.
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123) CESCR, Statement on Poverty and the International Covenant on
Economic, Social and Cultural Rights, para. 16, UN. Doc. E/C.12/2001/10
(May 10, 2001).

124) Rolf Kiinnemann, “Extraterritorial Application of the International
Covenant on Economic, Social and Cultural Rights,” in Extraterritorial
Application of Human Rights Treaties, eds. Fons Coomans and Menno T.
Kamminga (Antwerp: Intersentia, 2004), 201-2; Joseph, 255 (“In a world
of global economic interdependence, where many States are incapable of
making serious progress towards the fulfilment of economic, social, and
cultural rights beyond minimalist protections without international assistance
and cooperation of some sort, extraterritorial duties are arguably necessary
to give such rights meaning.”); Raible, 39.
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125) Heijer and Lawson, 184 (“The omission of a general jurisdictional
clause in the ICESCR wunderscores that the duty of international
cooperation and assistance does not necessarily depend upon a prior
‘jurisdictional link’.”).

126)  Extraterritorial Obligations Consortium, Maastricht Principles on
Extraterritorial Obligations of States in the Area of Economic, Social and
Cultural Rights [©]3} ‘Maastricht Principles’], http://www.etoconsortium.org.

127) Olivier De Schutter et al., “Commentary to the Maastricht Principles
on Extraterritorial Obligations of States in the Area of Economic, Social
and Cultural Rights,” [©]8} ‘Commentary’] Human Rights Quarterly 34,
no. 4 (2012): 1084, 1097. Wildex= ©]213+ 2|55 ‘shared obligations’ ]2k

FAITE Wilde, 154,
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a) situations over which it exercises authority or effective control

b) situations over which State acts or omissions bring about
foreseeable effects on the enjoyment of economic, social and
cultural rights, whether within or outside its territory;

c) situations in which the State, acting separately or jointly,

128) Maastricht Principles, Principle 8: “For the purposes of these
Principles, extraterritorial obligations encompass: a) obligations relating to
the acts and omissions of a State, within or beyond its territory, that have
effects on the enjoyment of human rights outside of that State’s territory;
and b) obligations of a global character that are set out in the Charter of
the United Nations and human rights instruments to take action, separately,
and jointly through international cooperation, to realize human rights
universally.”.

129) Wilde, 156; Commentary, 1103 (“while the beneficiaries of the
human rights obligations are the rights-holders who are under a state’s
authority and control, the legal obligations to ensure the rights in question
are owed to the international community as a whole”).
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Commentary, 1149 (“common but differentiated responsibilities among states”).
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131) Joseph, 249. A& Auje] AH=ol wi} F-220 H=4 2|77} 9)
S F A= AL Bankovie A ATRIEL FAHOIZ|IE k. Bankovié,
para. 75: “[The applicants] claim that the positive obligation under Article
1 extends to securing the Convention rights in a manner proportionate to
the level of control exercised in any given extra-territorial situation.”.

132) Lawson, 169; Shany; Sarah Cleveland, “A Response to Milanovic”,
Opinio Juris (December 5, 2011), http://opiniojuris.org/2011/12/05/a-respo
nse-to-milanovic-2/ (“the travaux do not convey a clear intent to preclude
extraterritorial operation of the Covenant[ICCPR] in all circumstances, but
rather, only the states’ desire to avoid affirmative obligations to ensure
rights in situations over which they lacked significant legislative authority...”).
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133) Bhuta, 18 (“In these situations, ‘whoever happens to be able to
exert brute force over the civilians at a given moment ‘- such that they
have some sliding degree of control will have some sliding degree of
human rights obligations’.”); Cleveland; Joseph, 262 (“The balance between
local and extraterritorial duties could be determined by a standard of
reasonableness or proportionality.”). 32 Margot Salomon 3-d3%H AlA|
AR $UE AT 2 s A7 ARe] paplEoR, A Ay
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A3 e AEE AASIL Atk Margot E. Salomon, Global Responsibility
for Human Rights: World Poverty and the Development of International
Law (Oxford: Oxford University Press, 2007), 193.
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<Abstract>

Extraterritorial Human Rights Obligations of States under
International Human Rights Treaties

: The Meaning of “Jurisdiction” and Transnational Human
Rights Problems

Shin, Yoon Jin"

With the growth of transnational mobility and global
interdependence, human rights violations are increasingly acquiring
transnational features. A territorial approach to the scope of states’
international human rights obligations is inadequate for effectively
responding to the diverse and complex aspects of transnational
human rights problems. It is first necessary to recognize important
normative differences between the traditional concept of jurisdiction
under public international law that delimits the scope of a sovereign
state’s legal competence and the meaning of jurisdiction under
international human rights law that is focused on the relationship
between the state and the individual rights-holder. The European
Court of Human Rights, however, interprets the term ‘jurisdiction’,
a standard for defining the scope of protected individuals under the
European Convention on Human Rights, as in principle identical to
territorial jurisdiction as understood in general public international
law. In relevant decisions, the Court has proceeded to review

whether there are justificatory grounds in individual cases for the

* Seoul National University School of Law
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exceptional recognition of extraterritorial human rights obligations of
states parties. While the Human Rights Committee and the
Inter-American Court of Human Rights have in recent years sought
to deliver new interpretive approaches that more proactively address
today’s transnational human rights issues, those attempts exhibit
theoretical loopholes, conflating elements of the existence of
obligations and those of their violations. On the other hand, the
Committee on Economic, Social and Cultural Rights has confirmed
the possibility of constituting human rights obligations in a way
that does not confine the scope of protected individuals on the
basis of specific jurisdictional links and instead emphasizes
international cooperation for the universal realization of human
rights. A critical examination of recent practices and scholarly
proposals illuminates the urgent need to develop a systemic and
detailed interpretive model that adequately reflects the diverse
dimensions, types and features of human rights obligations. For
negative human rights obligations (the duty to respect), jurisdictional
restrictions on the scope of protected individuals should be
eliminated. With regard to positive human rights obligations,
including the duty to protect and the duty to fulfil, more
comprehensive and contextualized approaches are needed that take
into account the prescriptive jurisdiction of the relevant state and a
duty of international cooperation. More precise interpretive
approaches to states’ extraterritorial human rights obligations will
reduce the gap in human rights protection and the risk of
outsourcing human rights violations, and ensure that international
human rights law will accomplish its intrinsic and contemporary

roles in widely transnationalizing human rights realities.
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