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19 Eweida and Others v. the United Kingdom, Application nos. 48420/10,
36516/10, 51671/10 et al. (15 January 2013).
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(2) 2 ARRle] =Y, Ful, w9k} YA A¥E ARIIAl o7
AP Apeto] st AFSl ] EY’(morals T+ public morals)©]ut
312 49 DS dfEo] Jokal Hol= A, Aus
Aol Al Bt Y2 AT A E At AEs Bt &
kol A £ Handyside v. the United Kingdom 2 NA A HA &=
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F= Al =83 BER ARRtolgkeE HES SIS, ‘=Yoo 8%
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% Th(para. 48). °]& s HA= 7Rl Yare] 2Eo]
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o= ANE A7 Miiller and Others v. Switzerland (1988) Arz1ell
ME FYsHA HHEEAT23) Otto-Preminger-Institut v. Austria (1994)

o of i i ofN
2 ot Fl oA
Fie

22) FApe] ARSI G A A 2 B F o] Bl BEAAT} AA-H A Z Stec
and Others v. the United Kingdom, Application nos. 65731/01, 65900/01
(6 July 2005).

23) Miiller and Others v. Switzerland, Application no. 10737/84 (24 May
1988).
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the United Kingdom (1996) ARAONAE, “=4, T2]a 53] Ful9
FGolA BRI A el EHDE & F e FAY A
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A AR 227 AYsttkal Bgt2s)

rlo
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24) Otto-Preminger-Institut v. Austria, Application no. 13470/87 (20 September
1994), paras. 50, 56.

25) Wingrove v. the United Kingdom, Application no. 17419/90 (25 November
1996), para. 58. ©|&%t A= Murphy v. Ireland, Application no.
44179/98 (10 July 2003) #2 SolA= HHEEFIC]

26) Howard C. Yourow, The Margin of Appreciation Doctrine in the Dynamics
of European Human Rights Jurisprudence, The Hague: Martinus Nijhoff,
1996, p. 195; George Letsas, “Two Concepts of the Margin of Appreciation,”
Oxford Journal of Legal Studies 26(4), 2006, p. 727; Brauch, &2 =, p.
128.
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Aol E a8l mEIEgITk

27) QFoll X A& Miiller and Others v. Switzerland % Wingrove v. the
United Kingdom A% vp7lA 9] HAE 3FA
28) Dudgeon v. the United Kingdom, Application no. 7525/76 (22 October
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United Kingdom (1997) AF1-2 Ef2AE A< X7 94 Yo
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1981), para 60. Norris v. Ireland, Application No. 10581/83 (26 October
1988) ARAME 22 olfr= ofdWEL] FAF 39| AEro] ¥
oFS ffubaithal BT 0|9k o] Y Apde] AAM 2 EAE
olff= AT BHEAAE FA YT E HE T HEE AT

o A HWAARA A oFol B Bayatyan v. Armenia,
Application no. 23459/03 (7 July 2011)7} itk

29) Rees v. the United Kingdom, Application no. 9532/81 (17 October 1986),
para. 37. ©] 22 YA T ARt tiste] A71E Cossey v. the
United Kingdom, Application no. 10843/84 (29 August 1990) Ao A=
I E FAE A

30) X, Y and Z v. the United Kingdom, Application no. 21830/93 (22 April
1997).
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Sheffield v. the United Kingdom (1998) 20| &4 FAlodlE 14
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Goodwin v. the United Kingdom (2002) 20l oA % T}32)
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27 4753
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oAl & Aol yopzt Zoti3d) 1y FAO Adae 34 7

31) Sheffield v. the United Kingdom, Application no. 22985/93 (30 July
1998), para. 57.

32) I v. the United Kingdom, Application no. 25680/94 (11 July 2002); Christine
Goodwin v. the United Kingdom, Application no. 28957/95 (11 July 2002).

33) Schalk and Kopf v. Austria, Application no. 30141/04 (24 June 2010),
para. 90.
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5% AZY YA A3 e RbE 4 B 353

34) Mata Estevez v. Spain, Application no. 56501/00 (10 May 2001). 2|32
+ E3F Fretté v. France (2002) AdoA &4 AZ9 4T dAdE
AR Tz HE tiste], o]’ ARt thit BA=E Aboldl &
UH A& Fotry] ol P AL Awke| ol WA S-S elslok =
g ZAL st FAFE S olF e He BH9AE TR
Z &g HES Fof ste s & & glokal BAIRE vk ATk Frené v.
France, Application no. 36515/97 (26 February 2002), para. 41.

o] ARl 2 ~Edol FRE 20109 1€ 4 AZEC] WA M
THEU 455 (Registered Partnership Act)s =43, Adbe A
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Oliari and Others v. Italy, Application nos. 18766/11, 36030/11 (21 July
2015).
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37) Fedotova and Others v. Russia, Applications nos. 40792/10, 30538/14,
43439/14 (17 January 2023), para. 178.
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40) Tyrer v. the United Kingdom, Application no. 5856/72 (25 April 1978),
para. 31.

41) Bayev v. Russia, Application nos. 67667/09, 44092/12, 56717/12 (20 June
2017), paras. 66, 67.
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Rights Law,” American Journal of International Law 97, 2003, pp. 38-79;
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A, BAStAT A1 A2E, 2018, 383-416% 5 H=E

43) o|& E9, Optional Protocol to the International Covenant on Civil and
Political Rights, art. 5, para. 2, Dec. 19, 1966, 999 UN.T.S. 171.

44) European Convention for the Protection of Human Rights and Fundamental
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Freedoms, art. 35, para. 1, Nov. 4, 1950, 213 U.N.T.S. 221: “The Court
may only deal with the matter after all domestic remedies have been
exhausted, according to the generally recognised rules of international
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51) Christopher J. Nowlin, “The Protection of Morals Under the European
Convention for the Protection of Human Rights and Fundamental
Freedoms,” Human Rights Quarterly 24(1), 2002, p. 264 =,
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53) fFAod g2 d | oF A|5Z; Human Rights Committee, General Comment
22, para. 8, UN. Doc. CCPR/C/21/Rev.1/Add.4 (1993); Report of the
Special Rapporteur on Freedom of Religion or Belief: Gender-based
Violence and Discrimination in the Name of Religion or Belief, U.N.
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54) Eyal Benvenisti, “Margin of Appreciation, Consensus, and Universal
Standards,” International Law and Politics 31, 1999, p. 844. FHAAA)
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<Abstract>

A Critical Analysis of the Margin of Appreciation Doctrine
in the European Court of Human Rights Jurisprudence
: Rights of Social Minorities and the Role of a Regional Human
Rights Court

Yoon Jin Shin"

The European Court of Human Rights has habitually applied the
margin of appreciation doctrine, granting states parties wide discretion
to interpret the provisions and elements of the European Convention
on Human Rights with respect to rights restrictions. The Court has
applied this doctrine mainly in areas of essential liberty rights, whose
restrictions deserve a stricter standard of review. A wider margin of
appreciation has been recognized for states in cases where moral,
religious or cultural elements in a given society are deemed to be
closely engaged or where there is no European consensus on the
matter at hand. General grounds provided by the Court for the
application of the doctrine include: the principle of subsidiarity, the
assumption that the state party is in a better position to interpret the
elements of human rights cases compared to international judges, and
respect for state sovereignty and democratic processes. Political
considerations on the part of the Court to prevent conflict with states
parties, secure the authority of the Court and maintain the operational
stability of the Convention system also play a crucial role. The

margin of appreciation doctrine, based on these elements and
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considerations, is used to easily justify discrimination and human
rights violations against minority groups and individuals in society, as
the doctrine tends to drive the Court’s review to uphold majoritarian
preferences rather than universal human rights principles. The current
use of the doctrine goes against the expected role of the regional
human rights court to implement human rights principles coherently
and independently of political pressure from within and outside
individual states. It also distorts the relationship between the
universality and particularity of human rights and hinders the
realization of genuine values of particularity in human rights cases.
Wide use of the doctrine has also jeopardized the proportionality
principle and the rule of law. The Court needs to cease considering
improper factors that it has invoked when applying the doctrine, and
should instead establish a coherent and systematic adjudication
standard, based on the proportionality principle, that incorporates

elements necessary for a concrete and contextualized rights review.

Keywords: the European Court of Human Rights, the Margin of
Appreciation Doctrine, Rights of Social Minorities,
Universality and Particularity, Standards of Human

Rights Review, the Principle of Proportionality



