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(1) ZuH FAIgze) 9

e jele APa7t B GATA A AR T 7
ALAE LT YIS E BT A7 o]0 A7) ghe 75
WAERE T 5 ATk whebd 9Usls FE PAARE @

Concluding Observations on Israel, E/C.12/1/Add.90(2003), para. 15 &
HzZ.

18) I D.G. v. Spain, CESCR Communication No.2/2014(2015), paras. 9.4-9.5.;
AS| A AL 3= Arellano Medina v. Ecuador AF1(2018)0A4 =&
A-AE “SHPAA A 7Hed BE FATTRLE, gutxx|et &
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MEA REE TS, AAPTY AWOE AF IS FAGE
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BQlo] JPsd FUE FARANE FEA 2k

= o|f2 AYRAA AAEL FY. Arellano Medina v. Ecuador,
CESCR Communication No.7/2015(2018), para. 8.7.

199 AMB. v. Ecuador, CESCR Communication No0.3/2014(2016), paras.
7.5-7.6.

VENR QD3]] S Josu Arkauz Arana v. France, CAT Communication
No0.063/1997(1999), para. 6.1.; T.P.S. v. Canada, CAT Communication
No0.099/1997(2000), para. 10.1.; Enrique Falcon Rios v. Canada, CAT
Communication No.133/1999(2004), paras. 7.3-7.5.; Jovica Dimitrov v.
Serbia and Montenegro, CAT Communication No.171/2000(2005), para.
6.1 & Iz, ATAEAFALI Y BF Anna Koptova v. Slovak
Republic, CERD Communication No.13/1998(2000), para. 6.4.; Miroslav
Lacko v. Slovak Republicc CERD Communication No.11/1998(2001),
para. 6.2.; Zentralrat Deutscher Sinti und Roma et al. v. Germany,
CERD Communication No.038/2007(2008), para. 7.3 & Z=.; #|FUHA
A4 749, Advisory Opinion OC-9/87(1987) “Judicial Guarantees in
States of Emergency” para. 24. (“for such a remedy to exist, it is not

20
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sufficient that it be provided for by the Constitution or by law or that it
be formally recognized, but rather it must be truly effective in
establishing whether there has been a violation of human rights and in
providing redress. A remedy which proves illusory because of the general
conditions prevailing in the country, or even in the particular
circumstances of a given case, cannot be considered effective”). -5 <!
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DA T4 7S direy v. Ireland, Appplication No. 6289/73(1979), para.
24 (the right of access to a court must be practical and effective and not
theoretical or illusory).; Silver and Others v. United Kingdom,
Application No. 5947/72(1983), para. 113 (“where an individual has an
arguable claim to be the victim of a violation of the rights set forth in
the [European] Convention, he should have a remedy before a national
authority in order both to have his claim decided and, if appropriate, to
obtain redress”).

20 295 s Afdqtef AT RAAE A FAEARe] daige]
FAEE A ohyth. fdds dE S Bl FAVFsEe o
Hog 7| 4= Slojof st el A& FAlsk=H AdaloF &
S 2RI wb Ao AFEAYI S A Mrs. Isidora Barroso v.
Panama, HRC Communication No.473/1991(1995), paras. 5.1-5.2. TH.<l
< BA glo] 3 B ol FEEAH. FEAAAE e T HHE
olfr flo] AFHAUIL o4 A A71HU o7 B¢ A= =
W& FA-27E BgelshAl A <A (unreasonably prolonged)® SATHL HAL
g &S wjAsty Al AS A3 T, Luis Alberto Solorzano v.
Venezuela, HRC Communication No.156/1983(1986), para. 5.6. 331312
ARl A2, FFHAL o] F 7do] AutAok 14 Aol ME T4
A o]E2RTh T Yozt 2413 o i3 BRI A
A Bt Hd3e Al FHBA7A FEIE ARl 488 Zow
Enz od o FA™AE BFESA Ad=HAGE Hokth
Clyde Neptune v. Trinidad and Tobago, HRC Communication No.523/
1992(1996), paras. 3.4, 4.5. 14 2| 3d, 24 AL o]F 7do] 7

55 TAHA gL ARA A3 sl FAIgE A9 HiA
& st
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(3) AYHA LEY 0] 5] AR

A elg A A3z A2db)oll A8kl ol A AdE o
A A ool AR ARIRD A5 AEA Aol ABEA et

22) A3 AL &= Lopez Rodriguez v. Spain AZA(2016)1A4 1'd 8719 7]
Aol thatel Rl EE theelo] ARESU ] AATRE A
& whE HS 24 sl SR 2A | Zoltar B3l vk ok S
Sof dlg A7) A% Fuolo] WA HEFRA AHES ST We
A4S 71 29 gedolgly BTk Lépez Rodriguez v.
Spain, CESCR Communication No.1/2013(2016), para. 8.3.

American Convention on Human Rights, Article 46.1 b.; European
Convention on Human Rights, Article 35.1.

African Charter on Human and Peoples’ Rights, Article 56.6.
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Malcolm Langford, &2 &, pp. 54-56.; International Commission of

Jurists, ¢F¢] =, p. 60.
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26) Merino Sierra v. Spain, CESCR Communication No.4/2014(2016), para.
6.7.

) ALS| 9B TRl AeHs) AHda Aol A3t A avt
TESHAA FERl i FAERTE FAA A FA7E obd F34
Aabel] 2T o] AApE HEY o] gHT T #TEL AA
2 g kol Btk (BT AR 82 A3 ARSAef ZiE R
AAY HEE Z=X). dlarcon Flores v. Ecuador, CESCR Communication
No. 14/2016(2017), paras. 9.7-9.10.

%) A2 A5 AAERARY A FAAELS HA ALH AAH
S| & Hofop & 7 yehel] =gho] Wty] Wil YF FATS A
ofFAM BEH ASH AALFT AR BEE SREe 5854 At
AL AR vE AT FRITHAI R ALE o] ol AlLE el AR
o] 7% GAl=o] Aol deinit Ao FHEE JRE HAT
7Fe S (ol HRldh

29) ID.G. v. Spain, %2 =, paras. 2.1-2.10, 9.3.; Lépez Rodriguez v. Spain,
ko] &, para. 84.
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0 ARAYAE FAF BA OE FAH 2 2 DAkl A4
HRED 2 A () FAD BAG B 2, ) T
A A Ao 4 219 AAE HolA BE FEs] L lolof
sota 8hel uf 2}13]- Merino Sierra v. Spain, 2| =, paras. 6.4-6.5.

3D 2"Yd vhef B Axpt ASHuet s SESR o FE Aofshr] o)A
of 3HYttH FERE WolsAd 5 e Z}vﬂ?ﬂﬂ%ﬁlﬂ 78
Y Ado] g FAEAL 3] RE S-S WS o] AR RS
AA &ela, o] FHRIo] B AAE H3IstH FTHE st gtk
Guerra and Wallen v. Trinidad and Tobago, HRC Communications
No0s.575/1994 and 576/1994(1995), para. 6.3.; Raul Cariboni v. Uruguay,
HRC Communication No.159/1983(1987), paras. 2.5, 5.2.
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AgHE A% 55 FUEAL AT 5 ook msHel BB
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SolE AR BAZE 91 S ok

(5) 71t 27

En70 Fgo] WAHE He B ARz FASAT A
32 A% (9 SOl tFHA o5 FE8 BEolw 27
# BRE 884 SEvan F7h2 A4S Jok hEu A o
# HEUe SAZ ERE AZVUW o)t s 2AY) gl =

L B3RS 95 Fuo Wl £ 4 97l wEe] 2o of
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% B7E 2718 B4e WA tuslel Solglel %8 Fu
o 7% Fuole] Hawel A /2L F4SAL AP 53
5% 5] 9% nejdh

32) AEe o3 2t} Article 4 (Communications not revealing a clear
disadvantage) “The Committee may, if necessary, decline to consider a
communication where it does not reveal that the author has suffered a
clear disadvantage, unless the Committee considers that the communication
raises a serious issue of general importance.”
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33) AS| AL DI YA A4xE IAE AEFAE Z2AHE W
AL o o] AFdS AFeA sty & Al
Y 3]= Ben Djazia and Bellili v. Spain A+31(2017)91 4 o] 2]
AL3] A 91U 3 7} ﬂ’\ﬂ«] A FEE BolA] v BEE A
A B 2N Ade EEHCE HFAI] ATAS £HI] 57
vl Tk Ben D]azza and Bellili v. Spain, CESCR Communication
No.5/2015(2017), para. 11.5.
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Republic of the Congo, HRC Communication No.2465/2014(2016), paras.
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38) Malcolm Langford, $2] &, p. 63.; International Commission of Jurists,
%ol =, p. 72.
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Malcolm Langford, $F2] =, pp. 66-67.; International Commission of
Jurists, S| =, pp. 76-77.

HYELE 33 2o} Article 8.3. “When examining a communication
under the present Protocol, the Committee may consult, as appropriate,
relevant documentation emanating from other United Nations bodies,
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specialized agencies, funds, programmes and mechanisms, and other
international organizations, including from regional human rights systems,
and any observations or comments by the State Party concerned.”
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45) Malcolm Langford, &2 &, p. 78.; International Commission of Jurists,

%9 2, p. 95.
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<Abstract>

ICESCR Individual Communication System
: Procedure, Jurisdiction, and Admissibility

Buhm-Suk BAEK" - Yoomin WON"™" - Dasom SONG™

The Optional Protocol to the International Covenant on Economic,
Social, and Cultural Rights, adopted in 2008 and entering into force
in 2013, provides an individual communications procedure. It provides
for considering complaints or allegations by individuals who believe
that their rights guaranteed by the ICESCR have been violated by a
state party and for the remedy of such violations by the treaty body,
the Committee on ESCR. Although the Republic of Korea is a state
party to the ICESCR, it has yet to ratify the Optional Protocol. It is,
however, necessary to consider accepting the individual
communication system in the future to ensure adequate domestic
implementation and protection of ESCR. Despite this, domestic
literature has yet to analyze this system in depth.

While the ICESCR follows the basic principles of other core human
rights treaties, it also has unique elements. This paper provides a
detailed review of the system as a whole, based on the Optional
Protocol, and analyses the main issues raised in the drafting process
and its differences from other human rights treaties in the context of
all the Committee on ESCR's previous decisions on individual

communications. Two main features that emerged from the analysis

* Kyung Hee University Law School, Associate Professor
** Seoul National University School of Law, Associate Professor
##% Seoul National University School of Law, Ph.D. student



52 AHEATF A7AE A15(2024. 6.)

were the emphasis placed on the exhaustion of local remedies in the
admissibility process and the fact that Article 3, paragraph 2(e) of the
Optional Protocol was most frequently invoked as a ground for
inadmissibility. These two features imply that local remedies, in
particular domestic judicial procedure, should be effective for
remedying the claimed violation of the rights under the Covenant.

States parties to the ICESCR have a clear obligation to take
progressive steps towards the realization of ESCR. This includes not
only the substantive obligation to protect ESCR, but also the
responsibility to ensure adequate procedures for effective remedies
when ESCR are violated. As a state party, the Republic of Korea
must fulfill these procedural guarantees of ESCR. One effective way
to do this is by ratifying the Optional Protocol to the ICESCR, which
would further strengthen the domestic protection of ESCR.

Keywords: ICESCR, Optional Protocol to the ICESCR, Individual
Communication, Admissibility, International Human Rights

Law



