A3 AR7|ERELY AA|EE I I HE
A Study on the Access in the Government Archives & Records Service of Korea

o] A4 (Jin-Young Lee)’

4 P

1 Raising a question 4 The basic approach 1o the Reclassification
2 laws ralated to the public access to <ETIEH>

records and their flaws
3 The Practice of the Reclassification in

GARS

i

<HERE>

o] 22 AF7|5HELY REHo| Je GAIEE FA BE ¥ A, 29¢ vy 2
HEw I AARFS AN A5 F4E Aotk AR AA ZF9 7|SHELE JAIIERY
FINLHT ALFE AT AFHY 7152 A9 QAISE0] 3T T4d 5 IES &2 Yot &34
2, 1999 71SER o] Agel wet JA| 5L Ul BT R AL YAZ 7158
Z1de 2 ARAT, T2 Srdty] A 718% SA€ off AvlsA X Aed) 2E gtk

olg Z2 vl L SHIY| AAME BRIAYH 71SEAAES d5F 2L el Ay - B
gatojof it

A, BEFAGE VISRELE o]HE 7|1SE F AATA 00| Ad 7S 8 FAGRE 7]
28N getre AY FHE, 7SRyt AT B 437 7S S Ao uid
Ao}, L4715 JAZIFEL 440 48 UF, INEAE 449 YA FRH3E o] AFa
HEold

4, 71528 ALEA] 30de] A /| 5E2 $AE 4F2E FE AN

AA, 715Ea Yo AR 30de] A 71589 HFle EEY AAgle] AFHos T 4§
Agch e, S7b71delu AR EE THE 71522 v A 7108 438 7 UFE AN e o2
A 715E 70 7188 B3 Alolg] ¥ & 58t

A4, 271719 - AR 7158 § o€ QA 71522 ARY FPER 7|5ES Adn 47
o FAAINE FAH oz At v AAE AT FFE AF 71Tl BAHA god, FAAR
F71 dAs] FaFHoln dAA flo] olFolA £ Utk

OAA, 71 §RELR o|dE AAEA] 30do] ohd vl F/ 71FEL, F/H8A0] UE o B2
AL BojM 71SEELV BAE F AdE WA AuE dast A

<ABSTRACT>

* AR71ERES G AT} / tpfid2@mogahagokr

- 129 -



7| S2el &t x| M3 H1Z(008. 3

The ultimate goal of preserving and maintaining the records is to use them practically. The
effective use of records should be supported by the reasonable recordskeeping systems and access
standards. In this report, I examined the Korean laws and adminisirative systems related to the public
records access issues. After I pointed out major problems of the access laws, the Government
Information Opening Act (GOIA), and the problems in practices, I suggested some alternatives for the
betterment of the access system.  The GIOA established “eight standards of exemption to access” not
to open some information to protect national interests and privacy. The Public Records Management
Act (PRMA) applies to the archives transferred to "professional archives.”

The two laws show fundamental differences in the ways to open the public records to public. First,
the GIOA deals with the whole information (the records) that public institutions keep and maintain,
while the PRMA deals with the records that were transferred to the Government Archives. Second, the
GIOA provides with a legal procedure to open public records and the standards to open or not to open
them, while the PRMA allows the Government Archives to decide whether the transferred records
should be opened or not. Third, the GIOA applies to record producmg agencies, while the PRMA
applies to public archival institutions.

One of the most critical inadequacies of the PRMA is that there are no standards to judge to open
the archives through reclassification procedure. The GIOA also suggests only the type of information
that is not accessible, It does not specify how long the records can be closed The GARS does not
include the records less than 30 vears old as its objects of the reclassification.

To facilitate the opening of the archives, we need to revise the GIOA and the PRMA. It is necessary
to clearly divide the realms between the GIOA and the PRMA on the access of the archives. The
PRMA should clarify the pnnciples of the reclassification as well as reclassifying method and
exceptions. The exemption standards of the GIOA should be revised to restrict the abuse of the
exemption clauses, and they should not be applied to the archives in the GARS indiscreetly and
unconditionally.

1 Raising a question

The access of information of public institutions has very important functions not only
to satisfy people’s right to know, but also to evaluate the achievement of the
administration and to monitor irregularities and inefficiencies in the public
administration. Since January 1998, when the Government Information Opening Act
(GIOA) was legislated, the act has been operated positively in Korea. The , making it
a principle to open public information, encourages public institutions to open their
information to public as much as possible. But the law established eight standards of
exemption to open access (hereinafter referred to as 'standards of exemption’) not to
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open some information to protect national interests or privacy.!)

But 'standards of exemption” of the are not applied to only the current records. The
standards are also applied to the archives?) transferred to the repositories because of
shortcomings of the related laws including the Public Records Management Act
(hereinafter referred to as the PRMA, legislated in 1999). Large portion of the archives
in the Government Archives have not been legally opened, though they should have
been opened with the reasonable passage of time. As we see from this case, if we
don't revise the laws which 'standards of exemption of the allow to keep all public
records and archives unopened, it is expected that the access to the archives will be
seriously obstructed. _

The ultimate goal of preserving and maintaining the records is to use them

1) The types of information regulated to be off the record in GIOA are as follows (Article 7 of
GIOA).
@ information classified to be maintained secretive or closed records by the law or the command.
@ information which could be fatal to the national securities, defense, unification, or foreign
affairs when it is opened.
@ information which could cause trouble to the public security or interests such as the life, body,
or property of people when opened.
@ information related to the investigation, judgement, or crime prevention which could cause
interrupting official performance or could trespass the right of the accused to be judged fairly
when opened.
® information under the audit, superintendence, trial, control, bid contract, technological
development, decision-making, or examination which could cause interrupting official business
when opened.
® personal information such as names and residents registration numbers from which they
distinguish specific persons.
(@ information related to the confidentiality of a person, a group, or a corporation which could
cause serious damages to each of them when opened
information which can give specific persons benefits or disadvantages through real estate
speculation or comnering and hoarding when opened.

2) Korean public agencies should transfer permanent and semi-permanent records to the archives in
the tenth year of creation according to the PRMA. In this report, the archives mean permanent
and semi-permanent records transferred to the Government Archives after they had been used in
their own agencies.
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practically. And the utilization of them should be supported by the reasonable
recordskeeping systems and access standards. In this report, I will examine the laws
and systems related to the access issues. In the analysis of the issue, I will point out
major problems of the laws and the problems in practices and will suggest some
alternatives for the betterment.

2 Laws related to the public access to records and their flaws

There are two laws, the GIOA and the PRMA, which decide whether the records of
public agencies can be opened or not. They both deal with opening issue of the public
records. But they are very different in details in terms of their objects and subjects.
The differences are as follows; '

First, the GIOA deals with the whole information (the records) that public institutions
keep and maintain, while the PRMA deals with the records that were transferred to the
Government Archives. Second, the GIOA provides with a legal procedure to open
public records and the standards to open them, while the PRMA allows the Government
Archives to decide whether the transferred records should be opened or not. The
PRMA also established the duty of mandatory review for the reclassification. Third,
the GIOA applies to record producing agencies, while the PRMA applies to public
archival institutions?)

Seen above, the two laws show fundamental differences in the ways to open the
public records to public. The GIOA deals with the current records in their respective
institutions, but the PRMA deals with the records transferred to the archives.
Accordingly, it is natural that the access to archives should be complied with the

3) Articles 1, 2, 7 of the GIOA, the article 17 of the PRMA, and article 18 of the Regulations of the
PRMA.
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PRMA, though there is no exact clause which mentions it. These two laws reveal
some critical inadequacies in opening the archives.

First, one of the most critical inadequacies of the PRMA is that there are no
standards to judge to open the archives through reclassification procedure, The PRMA
regulates that, 'the professional archives institution (GARS) will reclassify the closed
records over 30 vears-old, and decide to open them or not4 But there are no detailed
standards to reclassify the archives. As a result, the PRMA has to depend on
'standards of exemption’ of the GIOA.

The GIOA, especially the ’‘standards of exemption,’ has been criticized as that it
became "No Freedom of Information Act,” because it does not clarify the standards
strictly. It does not regulate specifically which personal information should be opened.
Therefore, the information that should be opened in public interests tends to remain
closed. To realize a transparent administration and to encourage extensive and practical
use of information, the eight standards of exemption of the GIOA should be revised in
direction to open information as much as possible® It reveals a limitation of the access
policy in the archives if we have to apply these inappropriate standards to the
non—current transferred archives. Actually, the GIOA has been also criticized by civil
societies when the public agencies apply it to the current records, too.

Second, the GIOA suggests only the type of information that is not accessible, It
does not specify how long the records can be closed. As to reclassification of closed or
classified records, there is only one clause that states "public agencies should make
information be accessible when it is no more necessary to keep the records closed as
the passage of time."®) Needlessly to say, there can be a counter-argument that after

30 years of their creation, most records are to be opened naturally, and whenever the

4) Article 17, clause 3 of the PRMA and article 18, clause 5 of the Regulations of the PRMA.
5) Sangmin Lee, "The Directions and Tasks of Korean Public Records Management System: A
Policy Report to the Director General of the Government Archives & Records Service,”

unpublished report, the Government Archives & Records Service, Republic of Korea, January 2003.
6) Article 7, clause 2 of the GIOA.
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reason of closing records is dissolved with the passage of time, the records can be
accessible at any time. So the period doesn't matter.”

But when these two inadequate clauses are applied strictly, some records cannot be
accessible permanently. Especially the records that contain personal information fall
under this category. For instance, we have lots of court records created under the
Japanese rule. The records of execution have great academic research value. Fifty
years have already passed, but they are still classified as closed due to the exemption
clause in the law regarding protection of private information.

Third, there is an ambiguous clause in the PRMA that makes it difficult to reclassify
the archives. The clause says "permanent and semi-permanent records could be
reclassified by the head of the archives after they are transferred” Here comes with
two different interpretations of this clause.

One is that the archives can reclassify the transferred records regardless of the
period. In accordance with the law, Korean public agencies should transfer permanent
and semi-permanent records to the archives nine years after their creation, while many
other countries generally transfer the records after 25-30 years. Therefore, there should
be many records under 30 years in the archives and the officials concerned can interpret
the clause of the regulation as which the archives could reclassify the records.

There is another interpretation of this clause. It argues that the law (the PRMA)
states clearly about the reclassification of closed records of over 30 years after their
creation, therefore it is not correct that the subordinate law of ordinance regulates the
reclassification of the records less than 30 years old The advocates of this
interpretation argue that ‘this clause means to rectify the errors that creating agency
made when it determine the retention period’ As we see, the regulation on the
reclassification of the records less than 30 years old is not clear enough. If the clause
is not revised, there will be a substantial confusion about the objects and authorities of

the reclassification.

T7) Article 18, clause 3 of the Regulations of the PRMA.
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3 The Practice of the Reclassification in GARS

I will move to introduce how the GARS is implementing the reclassification clause
(to open archives) and will examine if there are any restrictions in practice. The
Government Archives criterion of what records are to be reclassified is whether the
records have passed 30 years® The GARS does not include the records less than 30
years old as its objects of the reclassification. But sometimes it reclassify the records
even them. In the process of appraising the records transferred to the GARS, the
GARS verifies the appropriateness of the given classification. When the archivists in
the GARS find any errors or mistakes made by a creating agency, they correct them
with the consent of the agency. But that kind of correction cannot be regarded as real
reclassification works. Unlike the reclassification of the records over 30 years that the
GARS is supposed to do, the mere correcting errors are not such reclassfication.

The GARS reclassifies the closed records of over 30 years as open records without
consulting with the creating agency. The major reclassification project of the GARS
launched when the archivists in the GARS reviewed the records of former president
Park Jung Hee. In 2001, the GARS organized a special work group to reappraise the
records of which had been closed. The team designed an appraisal form that contains
appraisal input items for each record item. Furthermore, they reclassified which pages
should be opened. At that time, they made a kind of simple reclassification directions
as a guide to open the records. The guide is summarized roughly as follows.

"The records over 30 years old should be opened as far as possible, but the secret
records related to the national security or the records related to defamation of private
person should not be opened. The records under 30 years old could be opened
selectively when the facts informed in the records were already known to the public
through the media such as newspapers and etc’

In 2003, the GARS organized a new work group to reclassify the records of the

8) Article 66 of the Rules of the GARS Operation (classification of re—evaluation),
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former president Syngman Rhee. The records of Syngman Rhee are older than 30
years and most of them will be opened in principle. But some special records containing
national security information or personal information such as disciplinary punishment
records that might cause the defamation of a person will be excluded from opening.

The GARS has implemented the reclassification to encourage a positive use of its
holdings. But due to the large scale of the work, it requires a lot of staff resources and
time. Furthermore, the directions for the opening the records are legally inadequate.
Therefore the reclassification of the records of former presidents cannot go beyond the
temporary procedure.

But it should be noted that there has been no reclassification of the public records in
public agencies. It means that there are no institutional supports, such as policy
frameworks and guidelines, to operate the reclassification system. In other words, the
records of over 30 years accumulating every year, but there are no principles,
responsible work groups assigned to do such work, guidelines or directions how to
reclassify them. This is rather a bigger obstacle in implementing the reclassification of
closed public records that a lack of detailed legal standards.

Closed records that are over 30 years old are transferred to the archives from all
agencies naturally every year. If the principles or directions to reclassify them are not
prepared in advance, the GARS cannot implement the reclassification process properly.
In this situation, even if the reclassification is implemented, it will be an irregular and
anomalous operation in which the specific records are to be reclassified as case by case
only when the specific cases come up.

Despite the regulation on the reclassification of the closed records over 30 years, the
reclassification function of the GARS remains to be under effective operation. To use
the archives efficiently, we should have effective intellectual and physical control of the
records and we should improve the reclassification functions that have not been
performed normally.
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4 The basic approach to encourage the Reclassification

According to a survey, the national archives of United States, Britain, France, and
other countries take over the permanent records of over 25-30 years. Except for the
records of the national security, foreign affairs, national defense and personal matters,
they are reclassified and opened to public when the national archives receive the
records. And the rest of the unopened records are to be opened at the designated time
respectively. For instance, in France the personal medical records are to be opened
after 150 years of his or her birth; the records that may threaten one's life or the
national security, or the defense can be opened after 100 years. In Germany, the
personal records are to be opened after 30 years he or she died9

Thus, all other countries established the principles to open the records and detailed
standards to reclassify them after they were transferred to the archives to activate the
use of them. In contrast to other countries, the Korean Archives has some insufficient
laws and systems in relation to the access of the archives. After the PRMA was
enacted in 1999, the GARS has been endowed with the duty and the authority to
determine the accessibility of the archives that were transferred to GARS. But, the
tools to implement the authority have not been established sufficiently enough to
perform the functions properly.

To overcome the inadequacies and to facilitate the opening of the archives, above all
other things, we need to revise the GIOA and the PRMA as pointed out. If the two
laws are revised toward a more open records access, the inadequacies in practical
operation will be largely dissolved. The exemption standards of the GIOA should be
revised to restrict the abuse of the exemption clauses, and they should not be applied to
the archives in the GARS indiscreetly and unconditionally.l®) The revision in the

9) GARS, The Archives Management & Preservation Systems in Foreign Countries, 1998

10) The revision of the exemption standards of the GIOA was strongly requested by major civil
movement organizations. For details of the revision request, see Solidarity for Civil Participation,
"Evaluation of the Government Proposal for the Revision of the GIOA and the Right Directions
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PRMA should be made as following suggestions.

@ Adjustment of overlapped realms of the two laws: It is necessary to clearly divide the
realms between the GIOA and the PRMA on the access of the archives. The two laws
should be distinctive in its purpose and function and they should present precisely
responsibilities and authorities of to open records. To put it concretely, it is desirable that,
the GIOA should have a mandate regulation that says ‘Among the records transferred to the
archives, the records of over 30 years should be opened according to the PRMA.” On the
other hand, the PRMA should have clearly stated principles and standards of reclassification.
The current records and the historical non—current records are very different in terms they
are to be used and preserve. Therefore, it is desirable that access to the current records and
the non—current historical archives should be regulated differently and separately in the
frame of the two laws respectively.

@ Clarification of principles of the reclassification: Tn the PRMA, there should be a clause
that states clearly 'the records over 30 vears should be opened to the public as a rule.

@3 Reclassifying method and exceptions: In the PRMA, there should be a clause saying
‘closed records over 30 years should be opened as a unit automatically without any further
procedures. But the access to the records containing national security information or personal
information could be restricted for a certain period’ Thus, the balance between the open
access (for peoples interest and right to know) and the secrecy of the records (for public
good and public safety or for protection of privacy) can be achieved.

@ Clarification of the type of exceptions and the closing period: the records exempted
from opening should be sorted by their types and the terms of closing should be presented
as in France. To establish the clear and fair system, we should do an extensive research on
the various foreign cases, To reclassify the closed records objectively and coherently, we
should make detailed standards.

(® Opening methods and an implementing authority to determine access to the records
under 30 years : The third clause of the Article 18 of the Regulations of the PRMA can

of the Revision,” November 2001.
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cause different interpretations. This clause should be revised into that "Among the close
records transferred to the government archives, the records under 30 years old could be
opened to public by the archives upon request, with mutual agreement between the archives
and the creating agency.”

When records to be reviewed and standards of the reclassification are arranged as
above, it is reasonable that access to the records under 30 years is provided according
to the exception standards of the GIOA. But it is inappropriate to regard it as the
same one as the reclassification of records over 30 vears old in the archives. That is,
they are not same kind of business. When we call these distinguished and different
businesses as the same reclassification works, there should be confusion. Therefore, it
is preferable not to use the word reclassification in case of opening of the historical

records in the archives.
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