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1.

20 (anime)

(manga) .

(linguistic access) (fan translation)

. , ,

(fandom)1)

. ·

‘ (fansub)’ ‘ (scanlation)’

1) (fandom) (“fan” + kingdom “dom”)

(subculture) .
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, ‘ ’

.2) ‘

(volunteer translation)’, ‘ (user-based translation)’, ‘

(lay translation)’, ‘ (community translation)’

(cf. Pym 2011).

.

, ·

‘ ’ .

( )

.

(Napster) 3)

.

.

.

‘ (fair use)’

.

.

(legal status)

.

.

2) “fan translation”

. ‘ ’

.

3) .

2001 (RIAA) .
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2.

, ,

,

.

, ,

.

.

(Berne Convention), TRIPs, WIPO

2

.4) ‘ (reproduction)’ ‘

(distribution)’

.5) “

2 ”( 22 )

‘ ’ , 16 20

.6)

.

(Tushnet 2007: 64),

( 3 ).

‘ ’ ‘ ’ .

4) 8 .

Authors of literary and artistic works protected by this Convention shall enjoy the

exclusive right of making and of authorizing the translation of their works

throughout the term of protection of their rights in the original works.

5) 17 U.S.C.S. § 106(1) (2005); CDPA s. 21, 17

U.S.C.S. § 106(3) (2005); CDPA s. 18

6) [ 2011. 7. 1] [ 10807 , 2011. 6.30, ]
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( )

, .

,

(license) .

7)

.

.

(code of ethics) .

(Anime News Network)8) ‘ (A New

Code of Ethics for Digital Fansubbing)’ (

).

2. A secondary purpose of fansubs is to give fans an advance taste of

anime that may someday be licensed.

a. Because of the speed at which new series are picked up, it should be

assumed that a new series *will* be picked up. Therefore only the first

4 or 5 episodes should be fansubbed in order to give a taste of the

anime. (roughly the same as viewing the first DVD release) [...]

3. Fansubs are not to be considered a substitute for owning a legal,

English-language copy.

7) “ (just-in-time fandom)”

.

[P]ractices of fandom have become increasingly enmeshed within the rhythms and

temporalities of broadcasting, so that fans now go online to discuss new episodes

immediately after the episode's transmission time or even during ad-breaks

perhaps in order to demonstrate the 'timeliness' and responsiveness of their

devotion. (Hills 2002: 178)

8) , , , , J-pop

.
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a. Do not distribute an American-licensed anime. Distribution must stop

the instant a license is announced. Any distribution after that point

gives the licensee legal cause to pursue the fansubber. (Anime News

Network 2003)

(“4 or 5 episodes”)

. 3-a ,

(“legal cause to pursue the fansubber”) (

“must”, “the instant”

).

(norms)

.

. ‘

(the stop-when-licensed rule)’

.

Drop the project when licensed. [...]

Drop the project when licensed and complete the series internally as

staff-only fansubs. [...]

Continue when it's licensed and persist until a C&D letter is issued. [...]

Continue when it's licensed and complete the series outright, C&D or not.

[...] (Lee, H.-K. 2010: 21)

(C&D: Cease and Desist letter)

,

.

(normative culture) ,

(subculture)

(Denison 2011: 11-12).

, 2
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. ‘ ’

. ( )

. “ (canon)” “ (non-canon)”

(Noda 2010: 147-8).

(Lee, H.-K. 2009: 1019).

.

‘ (digisub)’

, 80 90 VHS

.

.

.

3. Fansubs are not to be considered a substitute for owning a legal,

English-language copy. [...]

b. Fansubs are not meant to compete with a professional product,

therefore perfection should not be considered a goal. Small

improvements in video quality or translation should not be considered

justification to create another competing fansub.

c. Fansubs are not meant to compete with a professional product,

therefore the audio/video quality of a fansub should not attempt to

match or better the quality of a professional DVD. In fact, a large

filesize is a hindrance to the spread of a fansub and thus goes against

the purpose of increasing awareness of a title. (Anime News Network

2003)

,
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.9)

(

) .

.

.

As far as legality goes, fansubs are in a relatively grey area at the

moment. Technically, they are illegal however, fansubbers have limited

their scope of influence to works which have not been licensed by a

company for commercial release. If a certain title is commercially

released, fansubbers do not make fansubs of it. If a title that was

previously fansubbed becomes licensed for commercial release, fansubbers

will stop distributing the title in question. This is done so that fansubbers

do not take away from profits the commercial companies may make, as

well as avoid legal troubles regarding license. (Sanchez, Noda 2010: 65

)

9) (Funimation) (One Piece) ‘ ’

1,337

.

(Muscar 2006: 237).

.

(Odex)

.

(9 ) , 2,000 4,000

.

.

,

( )

.

.
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, ‘ ’

, .

. ,

. ,

·

(Leonard 2005). 70

.

. ,

,

. “ (pop

cosmopolitans)”(Jenkins 2006) “

(cultural sinks)”(Leonard 2005)

“

(proselytization commons)”(Leonard 2005) .

.

, .

,

. .

·

( ) .

‘ ’ .

(Sanchez, Noda 2010: 65 ).

( )

.10)
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.

Frankly, I find it [scanlation] kind of flattering, not threatening. [...] To

be honest, I believe that if the music industry had used downloading and

file sharing properly, it would have increased their business, not eaten

into it. And, hey, if you get 2,000 fans saying they want a book you've

never heard of, well, you gotta go out and get it. (Kleckner, Yang 2004

)

(Caffrey 2009).

‘ ’ ,

.11)

, ,

.

. (Blizzard

Entertainment) II(StarCraft II) (localizing)

2009 ‘ ’

.

·

10) “

.” (Lee, H.-K. 2009: 1019).

11) ,

(O'Hagan 2008).

, ,

(Mangiron 2006: 315).

.

Fan translations have on occasion received higher praise than the official ones,

such as the English translation of the Japanese RPG Final Fantasy IV, because

fan translators, as gamers, know what the game should be like in order to appeal

to other gamers like themselves. (315)
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.

(Hatcher 2005: 570-1; Parkin 2008).12)

, (participatory culture) (O'Hagan 2008:

159).

, .

. (SNS) (wiki-websites)

(Jenkins 2006).

,

.

(prosumer) ,

.

“ (Intelligence Collective)”(

1997) .

.13)

, ·

.

12) “ [ ]

, .” .

13)

. (Viki), (Flitto)

, ·

. 1,000 MBC

(Playful Kiss) 2

20 (Lee, Y. 2011).
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3.

·

.

.

. “

” ( 2010: 2).

, , ,

.

107 .

107 ‘4 (four-factor test)’

.

107 :

106 106 A , , ,

( ), ,

106 106 A

.

.

(1)

(2)

(3)

,

(4)

. ,

. ( 2010: 154, 384 )
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107
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(creative works)

.
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.

2 .

.

. 14)

107 4 ,

‘ ’ ‘ ’

(Noda 2008).

,

,

.

‘ (public domain) ’ .

‘

’

(Duhl 2003).

(unlicensed users)

‘ ’

. “ (two-part

14) 4 . (1) ( )

. (2) . (3)

. (4) .
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framework)” (79-82). , (market

enhancement) 2

(transformative use)

, 2

. 2 ,

,

.

,

(Muscar 2006).

. , ,

.

4. :

.

,

(cf.

2008). ,

,

.

(FTA)
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. 2008 10

10 , FTA

, FTA (

, , 2011 9 1 ). 35

2

.

35 2( )

23 35 , 101 3 101 5

.

1
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1.
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3.
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( 2010: 8)

35 2

107 . 1 2

, 2 4
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. ( 2010: 205)
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. (zero
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( 1 ). ,
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. ( 2010: 1, )
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(2008) (Fan Art) : , ,

.

, (1997) : (L'intelligence

Collective: Pour une Anthropologie de Cyberspace) ,

(2002), : .

(2010) ( ) (

), http://www.mcst.go.kr.

(2010) , http://

www.mcst.go.kr.
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[Abstract]

A Study on Improving the Legal Status of Fan Translation:

With Emphasis on the ‘Fair Use’ Principle

Lee, Sang-Bin

(Dongguk University, Seoul)

The advent and advancement of digital technology has allowed laypeople

around the world to recreate licensed cultural products in their own way. For

example, fans of Japanese manga and anime translate and edit their beloved

titles and share the translations in their online fandom for common knowledge

and interaction.

This article revolves around 'fan translation', the unofficial translation by a

fan (or a group of fans) of various forms of media, including movie, video

game, and comic. The paper begins with discussions about the legal status of

fan translation under the existing copyright laws and two positive viewpoints of

fan translation practices (i.e., (1) Fan translation hardly causes harms to those

related to the copyrighted materials and (2) it has highly beneficial effects on

copyright holders, businesses and society). The article then proceeds to delve

into the legal status of fan translation from the perspective of the US's fair use

provision (17 USC 107). The final section looks into the legal status of fan

translation under Korea's new copyright law and suggests ways to ensure that

it can be accepted as legal or legitimate.
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