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Legal Issue of restoring former property rights confiscated during the early German Division Era
in the Unified Germany - focused on the so-called 'land reform judgement' of the German
constitutional court (BverfGE 84, 90)
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ABSTRACT

Legal Issue of restoring former property rights confiscated during the early German Division Era
in the Unified Germany - focused on the so-called 'land reform judgement' of the German
constitutional court (BverfGE 84, 90)

Park, Kyu-hwan

keywords: compensation, contract of reunification, expropriation, guarantee of property,

land reform

The 3rd of october was the day of the German reunification. The contract of
reunification had an important position in those days. It consisted of 45 articles, 9
chapters, a protocol of clarification and 3 attachments. The law of the contract of

reunification was enacted september 23rd and went into force on september 29th.

On june 15th 1990 the governments of both German states gave an common declaration
for the regulation of open questions of fortune related to the negotiations of the joining
of the German Democratic Republic to the Federal Republic of Germany. This

declaration is part of the contract of reunification.

The contract of reunification from august 31st 1990 is object of complaints of
unconstitutionality. It contains regulations saying not to undo expropriation done under

occupying forces law or enacted under occupying power in the time of 1945 to 1949.

The constitutional court brought some important issues related to the problem of
compensationless expropriation by saying that compensation doesn’t result from some
certain basic rights but has it s roots only in the idea of a constitutional and social

state.
By saying this the constitutional court gave the legislator a wide scope of how to undo

past unjustice. The legislator , how the court several times pointed out, must pay

attention to article 3 print 1 GG (Grundgesetz = german constitution), because of the
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limited amount of dividable land resources.

The following opinion of Ossenbuehl shows an important perspective in relation to the
ruling of the constitutional court. It says: 'The task of undo unjustice can’t be reached
by turning back the wheel of time. Rather it has to bring satisfaction to still living

victims of unjustice."

Central themes of the ruling are:

1) Article 143 print 3 GG in conjunction with Art. 4 No. 5 contract of reunification is
compatible with article 79 print 3 GG.

2) Article 79 print 3 GG does not demand, that for compensation of expropriation acts
done by a foreign power and not appearing acceptable for the legislator obligated to the
GG, the expropriation has to be undone.

3) It is not unconstitutional that according to german and international laws of
expropriation the act of expropriation done by another state including the
compensationless confiscation, even if this does not accord to the own constitution, is
basically coming into force, as long as it concerns fortune on soil of the foreign state.
4) Article 3 print 1 GG demands, the legislator must create a rule of compensation in
the sense of attachment III No. 1 contract of reunification also for expropriation done

under occupying forces law or enacted under occupying power.

The ruling could become important for further korean problems. So Korea could benefit
from the experience of the German reunification process, especially in the field of open

and unclear questions of property.

As a legal and political solution for open and unclear questions of possession
Ossenbuehl says: ' Those, who would like to profit from the unjustice done to there

parents and ancestors should be first of all postponed to a later date."
The shown opinion by Ossenbuehl could have great importance and the meaning, that

we, south and north Korea, should prepare the reunification especially in the field of

legal problems of property.
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