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An Implication in Determining Substantial Similarity of The
Court of Appeals for the Federal Circuit on Copyright Law
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Abstract

In the Copyright Act, infringement is required to have the same or substantial similarity between the
Defendant and the Plaintiff’s works. Even if it is not completely the same, it protects even if the
substantial similarity between the two works is recognized. However, the practical similarity that is the
standard for infringement is an uncertain concept and is characterized by difficulty in preparing
generalized standards. In U.S. law, it is called "unfair use,” and many theories such as three-stage tests
and external/internal tests have been proposed to materialize practical similarities, but each circuit court
takes a different position. Discussions are continuing to materialize practical similarities in Korea, but
specific individual issues are being proposed. Focusing on these discussions, a critical review of domestic
practical similarity criteria was conducted, and implications and directions for laying the foundation were
studied by comparing the U.S. Federal Court of Appeals criteria, which is the most similar form to the
basic legal principles of domestic copyright.
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Table 2. Classification of the Comparison
3gA v 74

202311 68 SHRAZEAOIAZHIING =X H197 A2
AA Al

ofpy

7] <]

I3

of s

8 =% I (derivative)?] T}

15

)

)

ofell Az A

of &

—_
o

il
ko)

g
Gl

B
o

T
)
H

it

0

& el 9 4

3

9|

R
;;<jl

I

A4 29lo] i},

A HAE Al o3k A AAE A2

==

]
A

= TA

3f| A

37 9

o

B

Hale

o)
G|
NI

—_—

=

Al
El

olA FA A

AlElE FEelth AztE

[¢]

FoM T&

%

e

ofpy
i

o
el

NI

_—

)

—_
o

ol

A

=
=

& S5l AAHE= A

ol
ol
B8

~

or

o

tol i Ads d=

0

L SHIE

=

SEERY

o] AFES MEA QAR 1 249 A

REREYEEE

=4
N

e
2

0]
pos

Zj x

L
Fu

A4 Gate Rubber AFA A

] ]

=
F

Hoz v

-
TE

A
o

owf A 1) ARE 7AH 54 2) of
— 17 —

A AdH M Ade] SAR BR7

AL AHI7L.

=
=



FARY BEYIED AARY

Asta 9l o Zeads} abole] T84 o
T 3) ZRIae] AlFHE ALl e 4) A
FE ARG el e wolEelAe T2
#qE astelor o WARA FASHL ol
(18] &g a2 Hop Azze] HEA 542
aefste] A FAMIS ddshe Wl de
st Tl ded 54 A7 AR 5
A e FF mete] BasithE e A
Abdhe AR B ol Aotk 5% Y
o ARE g kol whel dol gk a4zt
A debd = glvks Aol EAZE 9 5 e
B AddS drelol sk VS vhEshs
AE 7 & Stk

oj¢t & FAE FHe] fla HAFHIED
We RIS OFE ALEe] 5% FH8aE
aeste] dntsl gl ARHGAM dde
AT B w3 B2 AR} =97k s

5.4 &

ARH fAde] 22 RE AE A
AT F e weer RIS =ES)E @
Ao A7 vk steme] Hi-vigshe
AztE FEel dgetr] flsid e 4AE Wt
of TAAQ o] dage stk aAul
Azl el dwebr] s A e
A ol A 4 vie] itk Aol oy
7] flske] oleA Ao AHH o R o Folxo}
ok Al Felde Qs 5 ol 99
o] mdllg vhEsh: A T Falon, oA
AAFE oteS dd nds W3 AR 9
o @& g mEstofor k. ofF A&A<
=92 Fal Bl geEde Fristele e
°] B3k}

tn 2 s

MO

1

i

[1] M. B. Nimmer & D. Nimmer. Nimmer on
Copyright. Matthew Bender Elite
Products. (2002). ISBN 978-15-791-1393-3

[2] Supreme Court of Korea 2021. 6. 30
sentence, 2019t}268061

[3] K. S. Chong. Substantial Similarity Test.
Copyright Quarterly, 22(1), 72-100. (2009).
UCI: G704-SER000010581.2009.22.1.002

[4] K. S. Kim. Reconstruction of the
‘Substantial ~ Similarity’  concept  in
Copyright  Infringement  judgment -
Through a comparative review of

continental laws on criteria of similarity -.
Copyright Quarterly, 28(3), 5-45. (2015).
ISSN 1226-0967

(6] Y. J. Kwon. Substantial Similarity in
Game  Copyright -Focusing on Forest
Mania Case in Korea and Tetris Case in
the USA-. The Journal of Intellectual
Property, 17(3), 137-184. (2022). DOIL
10.34122/4ip.2022.17.3.137

[6] R. C. Osterberg & E. C. Osterberg.
Substantial Similarity in Copyright Law. :
Practising Law Institute. (2003). ISBN
978-14-024-0341-5, 1402403410

[7] Boisson, 273 F.3d at 272; Knitwaves, 71
F.3d at 1003

[8] H W. Lee. Copyright Law[4th edition]. :
PAKYOUNGSA. (2019). ISBN:
979-11-626-3447-9

[9] S. J. Oh. Copyright Lawl[5th edition]. :
PAKYOUNGSA. (2020). ISBN:
979-11-303-3625-1

[10] Shaw v. Lindheim, 919 F.2d 1353 (9th Cir.
1990)

[11]982 F. 2d. 693(2d cir. 1992)

[12]S. Y. Kim. An Introduction to POSAR
Test and its Implications for Software
Appraisal. Journal of Software Assessment
and Valuation (JSAV), 12(1), 1-10. (2016).
ISSN 2092-8114

_18_



20238 63 et=AZEHTEIIEE] ==X H19# H2=

[13] Seoul High Court 2009.5.27. sentence 2006
1}H113835, 200614113842 (consolidation)

[14] Herzog, 193 F.3d at 1248

[15] Supreme Court of Korea 2019. 6. 27.
sentence 20171212095

[16]S. Y. Kim. An Introduction to POSAR
Test and its Implications for Software
Appraisal. Journal of Software Assessment
and Valuation (JSAV), 12(1), 1-10. (2016).
ISSN 2092-8114

[17] Y. J. Kwon. The Methodology of Judging
Copyright Infringement - Focusing on
Substantial Similarity-. PAKYOUNGSA.
(2007). ISBN: 978-89-7189-737-9

[18] Gates Rubber Co. v. Bando Chem. Indus
Ltd.(10th Circle 1993)

_19_

S PN

A€ (Kim, Siyeol)

20128 4 tistm thekel, i shual
2007.6-2012.6 gF=r A 2 9] 3]
20126-AA A=A ALATD AT

<FEATR AR B4, 42 FAA



