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Journal of Regulation Studies Vol.16 No.1 June 2007

KORUS FTA and Indirect Expropriation: Implications for
the Korea’s Property Rights Protection System

Kwan-Ho Kim

International Investment Agreements include a clause requiring compensation for
indirect expropriation, which is a state measure that substantially impairs the value of
investment without necessarily assuming ownership of the investment. The investment
chapter of the KORUS FTA which is being negotiated will also include the clause. This
paper examines the controversial issues surrounding this clause and explores some
implications for the Korea’s property rights protection system. Korea’s legal system is
generally consistent with the rules on indirect expropriation provided in the investment
agreements, The case of reverse discrimination to the detriment of the nationals is not so
likely. It is not a legitimate concermn that this clause will exert a chilling effect on
government’s decisions to regulate in the public interest. KORUS FTA is an opportunity
to improve the Korea’s property rights protection system. The domestic procedures for
remedies need to be more effective. The policy makers should consider other viable
alternatives, when available, to meet required objectives while minimizing the potential

impact on the property rights.

Key words: KORUS FTA, investment agreement, indirect expropriation, regulatory
taking, property rights



