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Harvard Law Review, Vol.98, 1985, p.984.
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Al 712 0] Fe2E JA7AA 9 A 17HAA 7 Aok HA7FA A Minimum Resale
Price Maintenance) ™ AJARA7E T A 7HA o]0 2 whfsls AL 2A Al 714 A
P919] 71 GurAQl Fejolm, SHAIEA AR gAe] QIR E = SIS s floltt
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A AEel e A2 A4e] gl Aol 47 452 2 5 M =30tk John T. Cross,
“Giving Credit Where Credit is Due: Revisiting the Doctrine of Reverse Passing off in Trademark Law,”
Washington Law Review, Vol.72 No.196, 1997, p.755.

3) 2AAM AFE LT e e EeR AET

4) AFE, AEANE,, BrHEA, 2000, pp.533-534.
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5) oA, State Oil Co. v. Khan, 522 U.S. 3(1997) %
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1. MEoi7tA 7|0l st Fetd EHHT|

M

EXFA | &5k g xZ el HH el A H(Sherman Act) 1607} m] =l A 2]
WAARAYNE HAshs T8 Rtk W= AP A7 A 91 e]
P wslr] gl 2744 715 whdstal vk LA WAlZF 29T e A Per
Se Rule)©|th. o] ¥Zlo] ALHE A AAuf7HAFA 9= Tl Y919 F2 ot 7
A A= Fellsh=Ae] ool BARle] B3] BAS Adsle axE /KRR
HOE ZHETh 7 WA 715 FEle] 9 Rule of Reason) 22 A 0] 3t 4]
AL gl A7 BAS FH T AT FE ddsof itk olF 7]E
+ YT AEolA zpel7t vk = FASTH Y W7t AL EHE Aol A7
A Z3AA G R gt e A & 2ot glon, e P 9%
T gekebd Hok o)A | Tl o] ALHT AR EME JF5FEol
Zo]50] A7k} Blgo] HotHE 33Ut Sle Aotk whekol AAn7hA A8 ¢l
sto] T el Aol ALETH 1 9= FHEFelony)ol dFETE Felo]
Aatoll A Tl AR BA S AgHelA] dtthe e SHH iRkl HA] ¢fowH,
AR 5= A Xote] RSN St stogte FHEE A deth)
nl= At A2 HA R A A ol tste] 2ol T A3

288k o1t 1997 State Oil Co. v. Khan A8 A 475 w7dsto] gh2jzel 93]
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6) A AlxE T 52 o539 A Ex 542 Adste BE Al EYXE, 71e ol
o A% Te= ¥EE Y¥o|th(BEvery Contract, combination in the form of trust or otherwise, or
conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is declared
t0 be illegal 2L AT ST E 2FS ES ANAL, WA ARA, ANGA, £24 A
A, FE2ARAY 5 vk eE AR RS F3 fFske PAES FAsE SARA]
A8} gk

7) Gustavo E. Bamberger, “Revisiting Maximum Resale Price Maintenance: State Oil v. Khan(1997),” in
John E. Kwoka & Lawrence J. White eds., The Antitrust Revolution: Economics, Competition, and Policy
4th ed., 2004, p.335.
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W HS ATy Ao PgRelsh SAES] oS ANBORA 1 399 AAA
2. Soely A9 HE: 2 AR Hx

(7D Kiefer-Stewart A+l

nlsroll A 2 A g A A sl 1ol thate] GASIH e M E Adek Hxo) Ak
< 1951 Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc. A}F71100]T}, o] ALA 0
A elt) ol Uindiana) T2 FFEmGAF] Kiefer-StewartAl= SeagramAtet 1 $HA#}3]
ARI CalvertA7F 3-8 2 & ARALell AIAANIA S A71e Ae 2U0E e A
o tiate] MY AlLZ SINECeE A skt o] ARzl A AR H AL H A A7}
Ae Aoke AR deole “FEAA] AHr(Freedom of Traden) S A3l 837, 1710
oa 250l AAR9] Hetd webd dAufsle 5o AT Hop GAHo
E yAskL Sl ol 1911 HAAANFA A E 7244 7HAZ 7 (Vertical Price
Fixing) 0. = Hol THASH O Z FAJS D. Miles Medical Co. v. John D. Park & Sons
Co. AP O ZRE 3 WMokt Kiefer-Stewart AFANAE 572 A2l Seagram
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8) 522 U.S. 3(1997).

9) Glen O. Robinson, “Personal Property Servitudes,” University of Chicago Law Review, Vol.71, 2004,
p.1501.

10) 340 U.S. 211(1951).

1) Id. at 213. “F5GA] A= M 275 ARG AR 2H8-4(the autonomy of individuals and small
businesses)= 5=3+C}. Alan J. Meese, “Economic Theory, Trader Freedom, and Consumer Welfare: State
Oil Co. v. Khan and the Continuing Incoherence of Antitrust Doctrine,” Cornell Law Review, Vol.84,
1999, p.766.

12) 220 U.S. 373(1911).
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o] 1%% T g2 AR 59 weA =S %311 S FEA7IE ALF o 2R

AFS HY LYsHe AN WHSHGL0

iﬂ
O
mlo
£

13) Lawrence A. Sullivan & Warren S. Grimes, The Law of Antitrust: An Integrated Handbook, 2000, p.349.
14) 390 U.S. 145(1968).

15) Id. at 152-153.

16) Stephen F. Ross, Principles of Antitrust Law 1993, p.254.
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17) 8 Philip Areeda, Antitrust Law: An Analysis of Antitrust Principles and Their Application, 1989,
pp.1636-1637.

18) Id. at Y 1636-1638.

19) W H YL 1962% Brown Shoe Co. v. United States A SHFA Y& A4A B/} ofye}
AARTE f5te] AXEASS AU vl Sl 370 U.S. 294, 320(1962).



SAPANE Ha AR A A S AL AR 777

FEAV SRS s A

42 AAsHe RS Pt AR o) AT gous
HERY B9 Helshs Aol Fheleel AvlRel Egol @ hsAel gl %
A Fofshs A% Feol Hojo @ Folekn FsHstkay

rA:

(th Ross W& H|¥

Ross 2 Albrecht Aol A ) ahof 714 A ) 91 o] 1A st sl
o] A 47HA] oo R = 11 9IS FAANOE HIldle SR Tt
I 7tk I Aol EJIZH%HH7}23%XIS£$I7} WAl A W

3l ok Wwsly itk @3 T Albrecht ARzle] AIAgE 4714] o] fol] T s}

7o) Bil=AE AABEL itk = A 1A ol 5 dA7E SHAKA Al AV

AZAAE =R A Fo] & Aol IrpA] AEHE /XA Eiths A
AT AAl AAHA Al AZAAE AR S ke S
I A HIA AW AR NE B3l AZAAE QlekE Mo E AS S
ATHE A SHFANY] Fxoh ATty Hop 7 WA o= 88 ¢ ¢l
& B8] Sivh 7Aool A BAETE Ao] 7ksEH Bt ylo] A
At FAHYSNE e AL Lolalx ¢hon Ed] fEGA A Aol A
O IR HHAAAE 71EE Ao EE A WA o]§E YES}y| ogT)
47goltk whA| et & Albrecht AFAOA IR A2 Aol A BAEZE A o] 4
St AES] AATHE 5 AYE YA ¥ A BE HaAS R0 E
Ash= olfrE Zﬂltﬂi AvskA xatal Atk WAatsink)
(2D Blair 245~} Esquibel W=¢] B2
H AT} 71 A AP 9= 71ARE Al 28 (Franchise System) oA A4} £71%50] 9
&% FAsl= A% gk oA, Blair 259k Esquibel X5 7}11“@ WA 7H3A
k2K Franchisee) 7} AP AT A] o] = HE o] AR S 7T SlE A 7HAY

At} AT AAEAGAE 51 Ao A ok 7

2
N

oo ok
+

R
2L

=1
|z
& 7

R4

rrag

oy b

20) Frank H. Easterbrook, “Maximum Price Fixing,” University of Chicago Law Review, Vol.48, 1981,
pp-888-889.

21) Id. at 890.

22) Ross, supra note 16, at 251-252.
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33) Al ol STk o] THARIAE Ao gl EEHE SRR 0]
Hoks sl g AL ATk

(= 718

Bork W= FH A F) 714 5-R 8 9171 Anjake] o] Qo) wksh= a3t gltke Holl
A ARt Yol Albrecht AFASNA A ZHAS] H A Fu) 7HAFAI PSS FASHO
2 s AL BEd Ao 7 nwalelth24) Posner TAFE Albrecht AFzo] oFukty

o] AN T AHHE AZHAZE A9 0]2)S AR Q43 aka Yrke B o
PSTH 59 048 o] AAWN A RANNE FANHOE BUF AL u

AelA) ot v
3. iMoo glzlel Yoz A #Hxl AMHES| BT

(1) Aerhgiaiol Uzt

(71 ARCO A

1) AHde] g

At 92 19901 Atlantic Richfield Co. v. USA Petroleum Co. AF7A20)0l| A 2|37
A 7HAFA YN E GANHOE 2 o] tist A= HFES FASHEA 1
Polol FAAHS A7kl AlFeiTh o] Abdel e vt 2tk

i Alw 2 A S AulE U E St 3]AF Atlantic RichfieldAko]s} “ARCO
AR e vl A9A B 7hEdE Foted SRS ety isich ey
ARCOARE =84 dAlA 715 23 e thE T4 3AkeE dfol glojale A
E 7R Eel SiSith olol ARCOAR= T 4 3jALe] A7 Ao tha}str] 9ls)
A AL BEA] S 22 AR S e etiA HaAdnrtE s At

of fufo) AnlHAS BE BGA Tha A0 AT B £271A daaink

N 4

23) Roger D. Blair & Amanda K. Esquibel, “Maximum Resale Price Restraint in Franchising,” Antitrust Law
Journal, Vol.65, 1996, pp.158-167.

24) Robert H. Bork, The Antitrust Paradox: A Policy at War with Itself, 1993, p.281.

25) Richard A. Posner((§ 2773 59, MW= S4-FAM,, A2, chit&AL 2003, p237.

26) 495 U.S. 328(1990).
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T £l 244 B4} F 8 3Lol AR USA PetroleumAko]s “USAAP 2
Z5)7F ARCOARS] 9= #IH A LA /A FA @ flolm, 12 Qlste] wiEiis
T E3E A A 36w Feslth A1 oA Summary
Judgemen) ol ] USAALS] 2248 Wl 251900} SO E O] BALS] Y18 o143
Stk ololl ARCOAM} “dalstiTh

N

AL L2 A7 FA el h FAEe] dF e AEske 7189

AFE AR F AT B de ALE A % Al
078 A (Antitrust Injury) B oM %= Ol E USAAMS] 32 7178t
Atk2) A AU HYE Albrecht AbAIA H A B 7HAGAI B S ol
g 2 fredatel anlatel]l Wik okg 3 wizol A, AAA el ek Gk i ok
3 71 ol E2A HIA T 7 A5 A 7 Albrecht AFASA e st
A} ko] tit R Al o] foiut Zxmlzjol] thEh AH] A A StE OMZJE}“& ol& 34
ZHUSAAHONA] o]l Benefin©] FTHE A 2 ARCOZ} 7H4 S E71 A 21 ZAAA
Al frel(Advantage) 3H 248 s DAY 9, AE AL HIAw7HA
Aol oaf AARNA SHFAMZ] Hal7h sk AL HaA A7
AP 9|7} oFeb2] 714 A Predatory Pricing) O E A AHE Ao deEE USAAPT F
Ak 23 22 7 93 v o] T 7HA Y] Qlske A e Edolke Ao
A ERFAE Hafo FEA derhy #AEHATE)
2) A9l 9¢]
ARCO A2 S35 AWA Jalo] Mg Abgate] A am 7 fA18 ¢l o
gk SIHA 55 el QAT Albrecht Aol el HAHAE FEAAR} Au)zE

27) HlFeA 585A
AZZA olo] X3 ,
AFAWd dalle SHIAPol w8}
Bowl-O-Mat, Inc., 429 U.S. 477, 489(1977). ek %1%01
Fgehd WS 280 H(Clayton Act) A7} 73 L3l (damage) ]
2 5o} 717t A S s "ot o]l Hstoe %xﬂﬂ r547
WAL g AlAS S ZAoR . 1 r34 A < bﬂ;q )|

28) 495 U.S. at 336-337.

29) Id. at 339-340.
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o Al &g W, T AR B A deide e Feta ok 18X
Albrecht APl A THEA] - 734kl thEE 3l i H= A7 2 A el 7t
AfARLA Slate] SHFANG JalE B Ay, dakAH gH 7 Aol
=53] Al Aot AR ALAANARAGNE ol FE ALT F 9

| 7HARIsta el ofste] YAk
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T S Tk ol 19801 dT) o] F T o
7 &8 Atk T st 3949 A FetaL ke A0 7E ARz A
= B vk = ek o volrt ?i%tﬂﬂd%% oFet3] 714 AR AeYrksA A}
Aol A= 3o A0]7] wzel, BRI} 2 A9l st =35
AW QbSO fE AFS AISHAL FAs) HAZ Q&) AR ZEsA
)3

g, AU F ARdeA H A g7 SR 9l o] Al tiete the-st
o] AASHAL Utk “AZAAE FEAANA wlErd] ejA oS Fojgh 9o, A
Aol ofgk HuA 7 HA ) AAE, FEAATE AGA FHARA AvAtE 2]
sk A& WA e HIA DA RAE ook 22 &3t figel, v FAH
olg} sted ke, Bl Elintrabrand) A& X 7S 7HAAL SATk e wers]
wjR| el 1 gke] W7bA Algte] §EjAel 9Ho 2 AAE Y, FEAA] 543
9] 7FeAE AW AEAME, AXA A FA YRS HAET] 7ol Kk B
SaiA A3 AN o Ak H AT A Al Big A 9
o AL FA5 Atk Iy AWiHAE olFth & ol §lo] Albrecht AE
YA L Z WESAE dokth T o)l EHEkA 2AE ofrlm & Aol A ARCO
Aol @917t 117 F A s A fA g 1ol s Gal=The] ool o] A Wi
02 Helth Jgste] AWt 5 AN 719 HeE wAske 2& FAN
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30) o730, Matsushita Electric Industrial Co. v. Zenith Radio Corp., 475 U.S. 574(1986); Cargill, Inc. v.
Monfort of Colorado, Inc., 479 U.S. 104(1986) =

31) FEAE Ajdo] &olste] A F25 SHOE 1Y JloBw AIAAMIAFAR N7 o
2 ARl B 7S A9 fltk ket oFeaA 7 AAALE 49 3|9 (recoupment) 7} 7€)
E7Fs¢ 218 AAE 3L 9171 Wolth. Herbert Hovenkamp, Federal Antitrust Policy: The Law of
Competition and its Practice, 1994, pp.325-328.

32) ARCO, 495 US. at 343 n.13.
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A A0 R AZHEATE oY F AN AR ALddhe AFEAAT A
7t A A A7 FA g ol tiated Alavbsgrtel Ak FAlE 48] DléHQL 3
golied, ol thek sig-e 7'd F Khan ARzIoA AATE ATk

(th) Khan AF

1) A9 W&

1997'3 State Oil Co. v. Khan APA33)oll A Auith 2 31 A Al 7+ A 8 9ol
tiste] ALY A4S A&t I e 27185 F AR 14#“ 3
2tk Khane A r3]A} State OilAHRS] Atelol|lA] F=f-Aek HElR AuhAI kS A A3}
Atk 1 AuiAFe] g Tl Khano] AT F e olf2 3 172 H (gllon) T
325HER A= leh. 11 Aok WEH Khano| 3@f-o] A4S AgAH A7}
ARG o #A AAste A2 Afroloh 2o whekell AR AIA R EA

7HA S ARt olfo] 325HEE 238 79 Khane 1 A4S State OilAlel &5
stedof k= 75 FEalAl HUth A Khan AHA19] FHO 2 HAAHZ7HA o
32 ok a% &=k Al A & oF 1d0] At 7ol State OilAF= Khan
o AU E AES olfrE 1949 ARE At FAEAAZ ole] Khane- State
OilAP} sy AIZE fAukete] Hi7HAS 1gsithe A olf = A&kt
ojel AWA U FAFHA 9]3te] Khan®] 7345 v A FAA T, Ay e
AR ] S ARATED FA AMAE FFetd A A A9 Posner ¥
A= “Albrecht AF> ZHFEZ] 33} (Unsound) ++- 9] Ao HAFHE
RT3 HA gh7)ste]ok sttty BAISFAAME Albrecht AFA<] A& wjitol State
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Some Thoughts on the Reform of Regulation on the
Maximum Resale Price Maintenance

Jae Yeol Kwon

Early in the United States of America, the Supreme Court ruled that the maximum
resale price maintenance (“MRPM”) was per se illegal. Many academics and practitioners
criticized the Court’s decision., In the case of State Oil v. Khan decided in 1997, the
Court abandoned the per se rule for the MRPM in consideration of the MRPM’s
procompetitive effect. Now, it has been widely accepted that the MRPM improves the
comsumer welfare by reducing resale price.

In Korea, the Monopoly Regulation and Fair Trade Act (“Monopoly Regulation Act”)
provides that “no enterpriser shall engage in a resale price maintenance; provided that
this shall not apply to the case where there exist justifiable reasons in terms of the
maximum price maintenance preventing the transactions of commodities or services in
excess of specified prices.” Thus, the MRPM is automatically void except for justifiable
reasons. However, taking the MRPM’s procompetitive effect into consideration, this
Study recommends that the MRPM be permitted in principle and treated as a kind of

unfair trade under the Monopoly Regulation Act if it has an anticompetitive effect.

Key words: maximum resale price maintenance, per se illegality, rule of reason, State

Oil v. Khan, consumer welfare.



