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7P 01 B A= nhEe] QI AYE 78 ERlshAlel v AR Aol A A
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1) Alan J. Meese, “Intrabrand Restraints And The Theory of The Firm,” 83 North Carolina Law Review 5,
December 2004, p.39.
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Qe ASfolth drlng) e A % SRR 7R 4 Utk AAE £8S SR s
AR A Bl T ke olel Frisaua S A1de] AelRelth meb AnAst
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Perspectives, Vol.16, No.3, 2002, p.172. “Examing economic organization through the lens of contract,”
Industrial and Corporate Change, Vol.12, No.4, 2003, p.917.
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Dooley, Michael P., “Two Models of Corporate Governance,” 47 Business Lawyer 461, February 1992,
p465 I

4) Coase, “Institutional Structure of Production,” 82 The American Economic Review, 713, Vol.82, Iss. 4,
1992, p.714. Reza Dibadj, “Reconceiving the Firm,” 26 Cardozo Law Review 1459, March 2005,
pp.1464-1465.

5) Alan J. Meese, “Monopolization, Exclusion, And The Theory of The Firm,” 89 Minnesota Law Review
743, February 2005, p.778.
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(1) LR - U 3,9t Tk 3
FEAARL M E 7199 B2E AaFRA9 AEE Alold] 714 #A1E vep
= AR B olgjeh AAHEE WA 1t AAlE
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A2 719olehs shue] =ak4 AA7F 24219 A AhProperty) o thek A4k )

mEbd 71ge] 719 Wil Z1ed A A AR As S e wR

ZeRlgol 2LHA] B AH A g8l AFEEe] AFHlR

6) Alan J. Meese, supra note 5, pp.782-783.

7) A4 AN EE AR s AL 2AS TR G AR E e Aol A
A8} 1L 8= o] “Structure-Conduct-Performance(SCP)” dl# thelo|tk o|&sh df#thdol] &3
A8 A PSS IRIFTDE /199 BFCIE ol A E RESD oJ2l AFL

Aol AoAZ B0l 714t olehE AP Hrk Webd Tme] ARFS J19150] 4AHe
PNEE DI 4 9 SUE DR AolT 9] 27} AT TEE A3 9SS
Aol ol Aol 4l Bolu] mhgo] FET HENAE FAZ BT Ay Bk &
ARoIAE FBE AL /N5 PAE AALE Aomisio) ) AL o139l Agelety r 9%
S8 e B AATES A7 Sla 3ol A4 Agle] BRathe Relth Susan
CS. Lee and James Nieberding and David A. Weiskopf, “Game Theory,” 20 SPG Antitrust 98, Spring
2006, p.98.
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o2 oldahs H BaF Folg o mm 2 % glek. bkl SAARAOIAE A9 o5
Hrafshe @/4Hles JEEIE B T ko] ellme] gl BE AeA S olHg Al S "VW
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TA tAte] & utell §l7] wlEolth Alan J. Meese, “Competition And Market Failure In The

Antitrust Jurisprudence of Justice Stevens,” 74 Fordham Law Review 1775, March 2006, pp.1777-1778
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9) Teb] AzelEA e 08 3l Aektel A Bk 71900l AU AFLS 2l OE
NI Bokap] sl LG AsA ko 2 A Sl AAY Akt T el v Ao zAe] WA
A Al2ke] 1Aelt} Richard N. Langlois, “Contract, Competition, And Efficiency,” 55 Brooklyn Law
Review 831, Fall 1989, p.835.

10) Conwood Co. v. U.S. Tobacco Co., 290 F.3d 768, 783 (6th Cir. 2002) (29| 7AAE 2&dsl7] Yt
%ie] AFE AUY ADZE SRR ST WAIEL 2Ith Berkey Phow, Inc. v. Fastman
Kodak Co., 603 F.2d 263, 274-75, 281-82 (2d Cir. 1979) (7F2¢] ZAAL} 7144 8L Adalr] e
7199 A MUY A2 Adkeke Aol ohekal FAEL SlTh

11) United States v. Grinnell Corp., 384 U.S. 563, 576 (1966) (59 0+ ME 402 Ag)ahe® sk Ak
- MY A2zl fusitty FATelAL SiTh

12) Alan J. Meese, supra note 5, p.788.
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B A0 BTN W O S19ste] A7k ok Z19e) WRE - 9 3

13) fehvhet A% A i 279N 542 ol2e
A, A, WAL 2006, p127 B A5 739 lEEd R

14) Alan J. Meese, “Price Theory, Competition, And The Rule of Reason,” University of lllinois Law Review,
2003, pp.124-125.

15) United States v. Topco Assocs., 405 U.S. 596, 608 (1972) Albrecht v. Herald Co., 390 U.S. 145, 151-153
(1968). United States v. Arnold, Schwinn & Co., 388 U.S. 365, 379 (1967). Fortner Enters. v. United
States Steel Corp., 394 US. 495, 503-504 (1969). United States v. Loew’s, Inc., 371 U.S. 38, 45-46.

16) F-Evtete] F4ANY 85 A ThEA otk FAANES L] SR 9je] e gt
AR5 ARhel] whe} AAkste] FAEE Bt A, AR dsiAlE T 9 AATE
AEAHC R oPEl AL E A glov dinge] B AN A g A AR 3 A
1] 7F B AlEAA A G AH O R AlAshs ks Hol F It o= W] Akl
AAE Fo 1A B A ] HFRo] B o ARl WA Leleky B 4 glvk B3 A AR =
54 sz o] A WA= AA3AA B WA G Be AuASAd AT Eid o
g HAEAE BEUE o] RoX 7| Hke HAA] A § daiEZIge] ofd AL 36l
7He B b J5Ro RN A4 BEo] ATl Ity <, g A A ARt (),
= 73A A4, 2004, p.382). whebx] fElviet A 7HA ol FEAAN O 7128 FoL N A
AFAE Atele] S dS AW FANEOE kSl Aolth

17) Arnold, Schwinn & Co., 388 U.S. 380-381. Klor’s Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207, 212
n.6 (1959).
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e BAE Aole] b7 TRHE B2 ALENED B9 shiel 713 vl
Xl EOlLR AMY 125 A etk Rolthnm)

EERRECHEERE DR WAL AN AHOE HAlsE
AL olth 519 SH3E 99 ARE B AT 25 150 A Kol
U S48 9B 999k 16 A% B82S 5 S8 443 9
AAAE A Exclusionary) 31z 9124 BerEli= Aol 01:3— FAEL Sl 19
229 0] PO 12Nk TR Z1ge] “ha - Q9w 45 %
29 7195k Ao AF L TRl T Ak

o U - QRHOE AR AES TiARle) ta e, A 1Y &
o Wohe] A, DY S oleld BEOT A8l ThE ZAAZE AL WA
Hehs 71999) 442 8ol 7128 %4 Compeiton on Merit) | B2 F ol ekt

Bk B 8 ¥ AW} BYA FHL @%o}am ol 5ol JE 77
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18) Alan J. Meese, supra note 1, p.17.

19) oj¢} o] AL Aol Slof FAF Aol et 25 AWE v AL I AAT
ahte] Al @A, & shel Z[YoR HFHER ofg Atele] FA o Aol el A4
o] 4&HA @tk oleld dUA| o] E(Theory of Enterprise Unity)2 v]=& ¥Rt fH3-5A,
59, Y FolA HT Ytk e sl s AR W ARE 948 AlE 8
ok 2% 9, AAA, p.369.

20) FEAARde] EHH43f ol ] 7 FQEA S & A1S United States v. United Shoe
Machineryo|t}. o] Aol Al MY sl WR-A3l 7[&3 o] 7129 74 (Competition Based
on Pure Merit) 7 #]%-2121 lOW WA (Contractual Exclusion)E 78513tk WYL o3t % 439

5ol B AT A At A& HS oA HEAT I E B8 A 5
A (Normal)o] 7. 241 ~ef H(Natural) A9 0|7 E71o]g HA4

Laws)oleky. FASIATE T12vt w24 53 oAl ZdAg 9ol o
AR ARNEE As BEEA T FolBE fAEH ok dha A
United Shoe Mach. Corp,, 110 F. Supp. 295 (D. Mass. 1953).

Z(Inevitable Economic
@ YL T 9]
334t United States v.
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AHIATA $79) BAL 1k 2 R|FHE2) FEHLess Restrictive Mm)-g__ 23 9ag
T ANThE A ATe o Aok MAIR Y= SAEE PAkshs AHARA
“competition on the merits”& "8 sh= Zlo]a Wb MHW 225 ¢ulkelE 543}

(Monopolize) 91743 AEE A HTh2)

2D olo] gk FAEel AAER Qo] HSiA= Alan J. Meese, supra note 5, fn 50-53.

22) Fastman Kodak Co. v. Image Tech. Servs., Inc., 504 U.S. 451, 483-84 (1992)

23) 719389 U3A - 9 KA FLE-G 7]% 3} “competition on the merits” ¢} “contractual exclusion” A}o]
o] L 22| United States v. Microsoft Corp.o| A& Hlol=-odx] 7 Qi) 1998\ A oA 2 A
ZEMS)AI7E Qe F(Intel Chip) 71&ol 7[WhE T3 1= PC OfS A& 43Itk o2 MS
AE ALY FA AEE “UE4 Al (Internal Exclusion)” <} “AJ2F4 w4 (Contractual Exclusion)”
5 HAS ety o] Aol dIEtiith olel e HZ A PE A AU E AFH
T ARE FAANE ANAES Fol AAES] AE FPATIE Sak 2L 19 Ul 54

o 7128 A4S el el Rl MSA7 OBM, IAP L2l ICP 5] Al A2 o
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917 S R Y F 4 S TS 0T AL FAAEU A A o
PR Yk A B L2 Alan J. Meese, supra note 5, pp.762-771 =
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AL TS Fee) Aejulgo] 25E AP ol ARl =7h7h A %—8—
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FAEY PARTE g o]o& A5 ok A F83 §H vlgs
skt FEE FEE AT 5 Sl AR E5 AAsloRt & Aol A1
dlxie] oleigh P BAE F&skE 7P 71EA AA 22 A AlPH

Zghol L olelgt AloPHS A olghe A AolM A3l = Zlo] ke A
AN L Aelth

JBBE AfHlgo] 20 8E A ARSIH O R whgA g AAE S0 B
o8b7] g AEA B9 AANME oARA AAT A7t tig IR At A
THAA viEA st #HE 7|EE VYQY 2,3 A9 24,8 FE 7t
= JAAAEE Ao ok & Zlojtt. o|2|§ AL ksl sk A e
o] v2 "AlA| =8kt A SHNew institutional Bconomic) , F=3= "HH 734 SHLaw and Economic)
<l Aotk

24) Friedrich A. Hayek, Free Enterprise and Competitive Order, in Individualism and Economic Order,” 107,
pp 110-116 (1948). & Fzale 742 2 (Well-Functioning Competitive Order)&= & gH50]71 A ¢k
W, AR, BT, Y 53 2 W4 E(legal Framework)oll 719HE 2 Sl= Ao|th Alan
J. Meese, supra note 1, fn 28o] 4] Aol

AA =8} A S W AA SR FUAHE FHbekal of 71419 W73A| Bte] @ A (Tnstitution) 2} A7
(Market) o] @A B3 ATEA T AP A, S A, Aok, ‘?éf%%’%‘ﬂ* T AFEA G
o BAIE ks ZoltEA Y, "HAA S, HgAL, 2000, p.33). web ARF @A 71
A} A NS EFA B Al ﬂtiwr A 8o gAY ‘%‘%Zﬂﬁv‘i‘*‘#ﬂ A a3
AR WA Eolgy & = 9t} thel kA Y= New Instimtionalism®} Neo-InstitutionalismS- -+
B3ty Yo} olF TYUA = Zlo] Yubz ]1’4- Stephen M. Bainbridge, “Director Primacy: The
Means And Ends of Corporate Governance,” 97 Northwestern University Law Review 547, Winter 2003,
fn 225 F=
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o) WU RN AL Gpahz Ro] ohle Aol FHHOE HEY
Y=g 3 Fi= ARE ATHIE AN BUHOE FAST gz I AEH
53} o3 B SN R AAE 4AE AE9 A ¥EY WHE 295 B
Qo e 4 sl AZIE sl 3 A 127 oldd 249 JELels 5
A4S 8ol FA 71 B Agelan sk

2. MM =stat ZHse 7| 2T

A E(Institutions) T+ 17HE Ate] 9] e A-E(Interaction)2 FAJSIAL = Q17ko] TSNS

W A3 = AL3el) A 2] A9e) E(The Rule of The Game) E F2)E 2= 917 o3 Al
],

T AAH, ABlE, ZAH A7k Atole] wRAAGA QATE Encentive)$) & -4 3}
Al AT230 Gl AR 2 AL olH @ IR 78 249 o] dFe

26) Edward L. Rubin, “Images of Organizations And Consequences of Regulation,” 6 Theoretical Inquiries
in Law 347, July, 2005, p.363.
27) o &8k AlA| = eka} A 8- 204 7] Z2] A =8tHOrignal Institutionalist School)ol] 7|25 S 9l
o e ?Lzﬂtﬂjrb AEE A - A4 BloM defehs W JA RSk Alme] 54
35 AIES 9 Aiehs vAA Blol A dHdiths Aol fol7} Sltth mekA AAle
gkl A 82 7ol Eol AR akv. Sl AEAR AvAstst A gt tigE e Zlo] ohdet of
2§ A Ao 71491 HHES WO R SHA o|H g 7]8he BTt FASHAT|H ARl A
TFAARJN A=S FAe A 3 Zlolth & T ZrollA B A" AA =l Ae 2243}
ol Aok g e FelARl BAATFAE sty olel Q1] BAAE Heel] S
dHEk= Ao] HiR A2ty B otk TR BE " wdstal o At AR tE s
& AZA BI|RThE TREHRD N7} oA vlekiotof & Zlort.
o|¢t o] AE(E3] W Wsts QIHEe] g RIMEE AA LR el Q1] dE5S oS
et vk E QAL YEE BREAL dhe Aol HAARY ] 71EA iAot o9 o] W&
A= ol 3k QI AAZ 218 A5 A AA ] R LA He wistz Qls] 5
o At ofgA wiskd 2R 53] sl 1] AEdEE dolott & Aolth o g g
TUTEA, AFHLN N2As T} 7170l ol A= g4 A9 o] & (Rational Choice Theory)S HA|IZ
A 07 Folxl Wt Alme] AlFxstel A FEH o8 PEahe kS AR dkal 9lout Al
Lok A M e Bt AAAHCE Ak $E]4dBounded Rationality)& AAE 17153 o]
g PFOR Qe Aol A4 B wstE WAHoR At A Eu HAA Sl Agk A g
&2 Nichoals Mercuro and Steven G. Medema, Economics and Law, Princeton University Press, 1997,
Ch. 5 =%
29) North, Douglass C., Institution, Institutional Change, and Economic Performance, Cambridge University
Press, 1990, p.3.
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A 2K(Contracting) , 3} ©]&18 A AAstz v AQHT "AH]-E(Transaction Costs).,

T oS AIG GRL v Ak Qo] QAL AAS AT F
A

= TA)A Property Rights)s 59 Al 7HECl FFE 0] ek AAA A EAl glof A
A skt ZAgte] F2AIsk= olelgh Al JHe] gt o5 Ateld] #AE AW o
=3 2t

(1) Rt M= 2tg

A1 ARl thal Aul e AR Eske} ARt A ofn]sl= Aakoldh =4 - 2
A 2ol gk FAADE Yr)dct

o9} o] Akl A AR T QY= AT 2R AAAE A AE=
A4} AA A AEAA e Qo] A ARE AASL 9Tk o]# gk AjrA A
E A g S Ak loiM Ak FARRRE 4] MBI EE Fistl, 9AHE
4 Agke 236, AdWEe mEe 24 Aok AR Ak FAH g
AA7E e RSmeure) & B H= AL o]# g 3= A A ol

o) ARSI 24 ATIIRIAS B A A 5

30) oleig Aol WLaw s 28 ZAA T3 B4 - AE - B9 S 2 H1FAAA 72
= w2 AT A4 ol wRl ol M $28 Aol

31) Sanford J. Grossman & Oliver D. Hart, “The Costs and Benefits of Ownership: A Theory of Vertical
and Lateral Integration,” 94 Journal Pol. Econ. 691, 1986, pp.693-695. A4S AH|E1T. o] e A}Ako.
2YE 252 AT ANE FEsks A5 22 AEA AW FAD ol A S0z
ZHE 4 92 etk

32) Libecap, Gary D. Contracting for Property Rights, Cambridge University Press, p.10.

33) Curtis J. Milhaupt, “Property Rights In Firms,” 84 Virginia Law Review 1145, September 1998, p.1151.
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(2) BHAR2 M= =5

ARSI} AT A A A 2 e o
W 544 AolZe] AABANMY ANE AMehc TR 29H 8%
(Organizaionsl Amangement) S #=5H=7k] $A12 7HASL ek Wby 71928 ol

Foll Aor W 0N Al s AAEA Y d9E A= Aol ot

oL

A BAROR WA ZAFAZ AololHe FAH Ad GH'S 249
YT M3 i itk 295 YA 719 RRINAE B, 4E A2
Ry} i Alole] AlIAS Br1H B3, o] & Alole] HAS BF AL )
= AN 718 83 ol Ak

NAZSN) AN ZARAS 249 ARE BN A Ad PARE A
o)9) Thoket Ak HelE FASL olel ﬁxﬂ 45719) HliL
(Comparaive Contractual Approsch) 412 31 719451 71 9] 244 F3S AFprk
A S R S
& Aok 093 BAY WL, Tl IHF AF] A7) S BAAE] A1

ahe A 249 WE & XTI AYY FHIES Hhsteh= Aotk
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o7 F2
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HO R o&3)o] Akl EFAT| T oo el AME T
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34) Paul L. Joskow, “Transaction Cost Economics, Antitrust Rules, And Remedie”, 18 Journal of Law
Economics And Organization 95, Apr. 2002, pp.96-97.
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35) Jean Tirole, The theory of industrial organization, Cambridge, Mass.: MIT Press, 1988, p.186.
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36) Stephen M. Bainbridge, Corporation Law and Economics, Foundation Press, 2002. pp.34-35.

37) 719 = Ste] B Aoks] ol W TAolEe] B4k, AAEslt A4Sl 18
Aol & 4= 9ith John R. Boatright, “Contractors as stakeholders: Reconciling stakeholder
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2 DA Yeh Sl 912 RolrkH0) TeiER ARRAIRE Alole] 249 12
% 72 A AL ARHRARA 29 el AAA FYHOE Do)
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12009 ZAoleks g3 R Kol %yE 7%
QA e URE GIE AR IA A7l WY FFHOTE N2ES
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39) Frank H. Easterbrook, “The Limits of Antitrust,” 63 Texas Law Review 1, August 1984, p.2.

40) Gl ARBAE Awishe Al 71 A2l A7 (Spot Market), 7| (Hierarchy), 71213 o]
9 A AAEybid) F o= Zlo] AWARIINE Ak sl A BAt QB R e
(Incentive Intensity), ¥4 %Al(Administrative Control) &} A2k A|A|(Contract Law Regime) 2] 27}
of of= A ¢fEsh=rtel w9t vhy. Sigitk & “AE A A S Al JIAHES
A G ol AEA 7R R S Fom thRe] B> WA Y HE
3 A= g, “YAH Ao E S IAE RS el A Agat Bl Ay 7

13§12 T%M > %@2i sA=h A 7dolete As £4E THH0R

Wﬁﬁoi HAAA F= ADAQT Aurzl Aoltt. uhehA] AA Aufrol A= A A

P& e U Hﬁlﬂ Az AE §84 A5 RS A He Aot olgd] T4
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37198 6 o Al 7168 BAE ekl AATHTE ohE B o8 s AR |

B¢l Adste] AEsfopt ahe Az, & 23] Frlolth B 5HEE AR OR AR ¥

. HH Y (Non-Standard) 7| o3} x84 2 AHHE =49 oM vhgtEe Ae] ozt

G579 WML vletE = Sle AVIE vl & ¢ vk SEgs] AE 9A TR A3

AR zA ko] AS Bt 7AHel AW-2 Burows, Paul and C. G. Veljanovski, The Economic

Approach to Law, Butterworths, pp.50-55. Williamson Oliver E., “Examing economic organization

through the lens of contract,” Industrial and Corporate Change, Vol.12, No.4, 2003, pp.925-926.

olg) 2& A St AASe] F[RBAS SN TS Beele] A7 2 S S TR B

¥R (Corporate Governance Law)-> 7|2 GARRIE0] AAETre] H 4 Aol ?Lze sk A4

ol AxA ZAS 78R Ao o} o|#3l Tkl Ald A0l 48] AEe 5 Y= Al

LA 348 AG33k= Zlo] Hojof & Ao|t). Stephen M. Bainbridge, Corporation Law and Economics,

Foundation Press, 2002, p.24. fn. 16.
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42) Alan J. Meese, supra note 5, p.761.
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43) dAe] BT A 7H(Imperfect Markets)& o149l A} Hl e, o3k o gl AlA]
wga] fal Wi S B8 AU AN R7es 444 RS Qw9 F(Nivena
Fallacy)' 8}, ¥¥3l7|= etk (Michael C. Jensen & William H. Meckling, “Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Structure,” 3 J. Fin. Econ. 305, 328 (1976), Harold
Demsetz, “Information and Efficiency: Another Viewpoint,” 12 J.L. Econ. 1 (1969)< <13}y ith.
Easterbrook & Fischel, The Economic Structure of Corporate Law, Harvard University, 1991, p.106.
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44) Cont’l T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 55-59 (1977). Bus. Elecs. Corp. v. Sharp Elecs.,
485 US. 717, 724-731 & nn.3-4 (1988)

45) NCAA v. Bd. of Regents of Univ. of Okla., 468 U.S. 85, 100-104 (1984). Broadcast Music, Inc. v. CBS,
Inc., 441 U.S. 1, 23-24 (1979)

46) State Oil Co. v. Khan, 522 U.S. 3, 16-19 (1997)

47) Jefferson Parish Hosp. Dist. No.2 v. Hyde, 466 US. 2, 26-29 (1984)

48) Cont’l T.V., 433 U.S. at 51 n.18; see also Bus. Elecs. Corp., 485 U.S. pp.724-26.; Monsanto Co. v.
Spray-Rite Service Co., 465 U.S. 752 (1984).
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The Nature of The Firm and Competition

Seukhun Sin

Modern competition law rests upon a distinction between property-based “internal or
unilateral” firm action and contractual-based “concerted or cooperative” firm action. And
law treats the former conduct as presumptively lawful while subjecting the latter to
exacting scrutiny through the lens of market power theories. This tendency is grounded
that current competition law rests upon price theory’s nature of the firm (black box) and
the derivative model of workable competition.

However, application of New Institutional Economics (NIE) undermines the distinction
between internal conduct and contractual conduct. NIE concludes that “a firm”, capable

”

of “unilateral” action disposing of its own property, is in fact “nexus of contracts”
between various individuals that supply labor, capital, and other inputs to avoid the cost
of transacting relying upon the market to conduct economic activity. After all, the nature
of competition is contractual competition. This approach to the nature of the firm and
competition also helped economists and legal scholars interpret other methods of

contractual organization short of complete vertical integration.

Key words: The Nature of The Firm, Workable Competition, Price theory, New

Institution Economic, Contractual Competition
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