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Baldridge 9} =HF-43 Caspar WeinbergerZ 472 3 nj= @R Ae52 =y}
AAE F2 AEoRlA H=e] Hdrlgo] of=leA ol 4 QitkE °lfE &

o

1) Holmer, A. F., Bello J. H. and Preiss, J O., “The Final Exon-Florio Regulations on Foreign Direct
Investment: The Final Word or Prelude to Tighter Controls?,” Law & Policy in International Business,
Vol.23, 1992, p.395.

2) Ibid,, p.596. 19850l w2 Al 1477kl AR sAFFoR A7t Hahg.

3) Alvarez, J. E., “Political Protectionism and United States International Investment Obligation in Conflict:
he Hazards of Exon-Florio,” Virginia Journal of International Law, Vol.30, 1989, pp.56-63.
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7) Wilmer, Cutler & Pickering, “CFIUS and Global Crossing,” Telecommunications Law Update, May 23,
2003, pp.1-2.

8) Jackson, J. K., “The Exon-Florio National Security Test for Foreign Investment,” CRS Report for
Congress, March 15, 2006, p.3.
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International Fconomics, 2006, p.36.
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Aol Hjof A3 F AN NG FAG A, A 24Y90] 295 AOE 1

olof ek,

12) Jackson, op. cit., p.3.

13) GAO, “Enhancements to the Implementation of Exon-Florio Could Strengthen the Law’s Effectiveness,”
Report to Congressional Requesters, GAO-05-686, 2005, p.16.

14) 17 AV 750083 5 AR 6990023 AR TSk 159 BS BN
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Fe Hrkep] 918l e 7% A A (Risk-Based Analytical Approach)’& €]358}
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(Exhaustive Lists)©] OPHE EW7A 45 oo} g},
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©® P=71Y e B9 AF B
O@ A=9] A - JETE dx
Q=1 Ezle} ##E3 CFIUSY g4 HE8 AuRw umayiy) 9=k Exld
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15) Graham and Marchick, op. cit., pp.53-55.
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16) %1% 37 A= efe](Chad Holliday) = “F 2 7|U9 FF> BE FolA A2 0= & & girt
(With DuPont being a global company, we cannot do it the American way everywhere.).” 7. St}
Challener, C., “Gaining Executive Mindshare: US and Furopean Chemical CEOs; Focus 2003: Chemical
Leaders: CEOs and Companies,” Chemical Market Reporter, May 26, 2003.
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He) A= 47 63, 53 EAM, A7 10378e] A AL st B3 deE 3 A

ur gk

(E 3) CFIUS MAFRZH(1993~2005)17)

4= AT Ae AL A A3 A 24 A
1993 82 0 0 0
1994 69 0 0
1995 81 0 0 0
1996 55 0 0 0
1997 62 0 0 0
1998 65 2 2 0
1999 79 0 0 0
2000 72 1 0 1
2001 55 1 1 0
2002 43 0 0 0
2003 41 2 1 1
2004 53 2 2 0
2005 65 2 2 0
& A 822 10 8 2

1. A& B22|2HD FCC SULAAM

A&-sRe| o] AR JHEME 2 Fopof diel] oA ALHEAE F Y A

Ho2 43u7] A8l okl BAMIZ Rofel ARE ol Y A A

17) Graham and Marchick, op. cit., p.57.



Z2g| 2Ry AHEA 9 9IB)(ECC: Federal Communications Commission)!8) 9] -] AJAIA

(Public Interest Test) T+37+e] A =% FHALS AEI

(2 4 b= S8 H310=

<9 2>

Section 310. Limitation on Holding and Transfer of Licenses

(a) The station license required under this Act shall not be granted to or held by any foreign
government or representative thereof.

(b) No broadcast or common carrier or aeronautical en route or aeronautical fixed radio station
license shall be granted to or held by-

(1) any alien or the representative of any alien;

(2) any corporation organized under the laws of any foreign government;

(3) any corporation of which more than one-fifth of the capital stock is owned of record or
voted by aliens or their representatives or by a foreign govemment or representative thereof or
by any corporation organized under the laws of a foreign country;

(4) any corporation directly or indirectly controlled by any other corporation of which more
than one-fourth of the capital stock is owned of record or voted by aliens, their representatives,
or by a foreign government or representative thereof, or by any corporation organized under
the laws of a foreign country, if the Commission finds that the public interest will be served
by the refusal or revocation of such license.

<=3

AB10x £ He{ o &

(@) =45 B 1L el FA= HE S g5sAY, afd F {irk

(b) thzoll slgaole A= W, GRFEAAREAL Faolgals e FARAlS HE S g
E8AY, &% F jloh

(1) &=l == 1 gjgel

2 Y=ol st AHA IAHY L)

() =A(S=AS- B LRl 5ol H T e, S=Eele] AHEAE Y] 20%E &
Fete afrstAY, 9A4AS Akl FA

@) f=9le] ARAEY 25%5 Rifatd et (W AFIAPE A - A 0 & Aot
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YIAE CAIUSE) 244} ik @ FCC7} 9)2%32 daL, o)) ojsl £A)7}

20) ol} ‘Bl 7137 olet A4

21) FCCE FHAHFRTE 4ol ol ek Whao] th¥-E(“The majority of cases where foreign ownership
is an issue implicate Section 310(b)(4) of the Act™)o|g}y. ¥3]7. 9= FCC, Foreign Ownership
Guidelines for FCC Common Carrier and Aeronautical Radio Licenses, Section 310 of the
Communications Act of 1934, as amended, International Bureau, 2004, p.7 <I-&.

22) FCC7} CHIUSe] Aekdehs $9lsle WA AT 1973 AAe =T A A3 #H(Foreign
Participation Order)’$J. #}A 3+ W42 Foreign Participation Order 12 FCC Red 23841, November 26,
1997¢ 7 4.
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23) FCC, ICO-Teledesic Global Limited Application for Transfer of Control of Space Station License of
Teledesic LLC to ICO-Teledesic Global Limited, Memorandum Opinion, Order and Authorization, DA
01-6(2001) H=
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24) FCC, In the Matter of Lockheed Martin Global Communications, et. al., FCC 01-369(2001)
“Our analysis considers the likely competitive effects of the proposed transfer or assighment and whether
such transfer or assignment raises significant anti-competitive issues. In addition, we consider the
efficiencies and other public interest benefits that are likely to result from the proposed transaction.
Further, we consider whether the proposed transaction raises issues of national security, law enforcement,

foreign policy and urade policy, including such concerns that may be raised by the Executive Branch.”
vl BAFA 7] 391 AHFEAIY 93] (FCC: Federal Communications Commission) 23 o]#] o] += CFIUS
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26) Graham and Marchick, op. cit., pp.62-64.
27) Lichtblau, E. and Risen, I, “Spy Agency Mined Vast Data Trove, Officials Report,” New York Times,
December 24, 2003, Al.
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28) Graham and Marchick, op. cit., p.64.
“The importance of the telecom system to US critical infrastructure; the location of tangible and
intangible assets; business plans and proposed practices; the organizational structure of the acquirer and
target; the degree and nature of foreign control; the level of national and international controls over the
system’s operations; political risks associated with the acquirer’s home country, and that country’s
security or political relationship with the US government; the existence of classified or otherwise
sensitive contracts with the US government held by the target, particularly with respect to US defense,

law enforcement, and national security agencies; and relevant historical intercept activity.”
29) Graham and Marchick, op. cit., p.65.
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9.11¢ & ]—‘? ke A Bk 8tAtekEe] A4H A HA Al Global
Crossing 2! ZjO]D]- lobal Crossing2- A %} B S 7= A# ofAol, Hr], &
ol $99) 27058 DAk BEATEL FRe, FAT QoI AE AZele 7]
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=

VI9ES ¥EE e VIHEEFE QdF AYE Wolth o] Tk 2F 4

0J.I.4 _,
]
b

30) Global Crossing Press Release, “Global Crossing Wins Network Services Contract From US Department
of Defense Valued up to $400 Million,” July 9, 2001.
http:/fwww.globalcrossing.com/xmlfnews/2001/july/09.xml.

31) Reuters, “Global Crossing Says Has More than 60 Suitors,” May 8, 2002.
http://www.usatoday.com/money/telecom/2002-05-08-global-suitors hitm.
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Hutchison Whampoa9} 4 7}EE AH G 53 ALe] 23] Akl Singapore Technologies
Telemedia Ltd.(STT)7} 1345} Global Crossing] ¥7)7d v 53l Global Crossing ©1
THEE 531, A tigh 50& 3] CAIUS <o) ol & 7j A $ht. Hutchison
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32) Eftimiades, N., Hearing Before the J. Economic Comm., 105th Cong. Terrorism and Intelligence
Operations, “Computer-assisted analysis of China’s exposed technology-related economic espionage
activities in the United States reveals three basic operational patterns:«-- Second, American companies
with access to the desired level of technology are purchased outright by Chinese state-run firms-----”
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34) Akin Gump Strauss Hauer & Feld LLP, “CFIUS National Security Review Creates New Uncertainty for
Foreign Investment in the United States,” International Trade Alert, May 2, 2003, p.2.
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Journal of Regulation Studies Vol.15 No.2 December 2006

Characteristics and Implications of the Exon-Florio Amendment
- a study on its application to the telecommunications sector

Lie Han-Young, Kang Ha-Yun, Yeo Hyuk-Jong

This study analyzes the pubic interest test under the “Exon-Florio Amendment”, with
the objective of evaluating the mechanisms of governing foreign capital. It is argued that
the public interest test under this law has trade-restrictive attributes, as it is applied only
against foreign investors. An in-depth case study of foreign M&A in the
telecommunications sector was conducted as public interest tests under both Section 310
of the Telecommunications Act and the Exon-Florio Amendment are applied. This study
makes the following conclusions. (i) The real effect of the public interest test lies in
delaying the domestic market entry of foreign capital, requiring Network Security
Agreements (NSA) only on foreigners may have both positive or negative effect on the
national interest. (i) As qualitative regulation, the public interest test may be used in
place of quantitative regulations no longer permissible under WTO rules; however its
implementation must be carefully considered since the concept of public interest and its
review process may be viewed as barriers to trade. (iii) Thus, the concept of public
interest, if clarified or stipulated explicitly into law, may compromise regulatory
flexibility but can provide for greater institutional transparency and market incentive for

foreign capital.

Key words: Exon-Florio, Public Interest Test, Telecom Services, National Security



