756 TAMAT M153H HM2T 2006 128

THIHT M15E H2E 20064 128

=324 UjF w23} U] BHEA
FARA AT

49 3
AAIRE FE209) AdNEE B2ATNEL 7169 ARIS 3 BOL BN £ g
dleton A2 EajEe] tjg Bol FEAT Uk, 18564 WFo H2T BE SelEL
AASAEAS AP LA FA0) 7] W) Felo) A2o] Slal wERY 9w of

7F %713 SlTk SR S8 Ee) tigh vt EUY| W3 Al thh 2jolf]o] EAlsk=t),
n=3is @Y BU AAG=S 5812 tig ARGeS fleshs ¥ 58E9 jiss 1A

of thak ANAHE At} AR A9 D5 8T A% Aol vEHY

e 275} S0 58120] A e A kY AASEEY e F-3ob Aol

ROIEE slal Qv Hd 56 o] X9 TRU|EY] B4, 58E dH, 5529 ¢33

Fo) ZHo) 0@ FARIL AAR A Tlo|=ekel e AR sk giek. 1elv} EU 7

A= 55ES Fot ol Aokl tis] UutAl AAAR golAl Ak TUsH

Audhs Ha g9 oL AAAA] e 71987 )aying , A7 A FA REM), 7L

SEAIA] B O] B (Grantback) , W EFE A S48l (Exclusive Territory), A-EAA]7A] OF (Exclusive licensing) =
o Agtzol el vl ZAG=AE AFe Al 2folE Heli sint

4

S FAANNQE AN SR
53120] ojg T4 7 7] v

& 5ozl Wi A ZAE sl IAT,
T b g] ‘1
ol thek #alo] WeA FAHY e e LT o) Sa2] e FeAolaL +AIHe A

i
o
o
[e] mo

e,

Fugel: SHE, WEY 42, A0y, AFA, FHol A3

* AL 716 AA G A L, AN Bk A1PF 456194 (e-mail: kykwanT@smuack)
A 1031, AASEY 1211



94 AR M= T1ee] & 7199 R EE AR chs #A
AA Zb=e] 71952 AVl S flste] HiE A Fdsky ol
1%7%94 Asteh @A 719 kst 9 BR5E Qs ST A
of O] FAE0] v AXAMAE BArslal Q= Ao] Eutaelr] we],b 4
F9 A AN E o) AEA A Aol 9] wAde B7 o] Al Licensing) o]t
ZIgdE 5 71eAdt Ee A7 dRkEkE A QoD st A A7)0k li%%}
7k AR AgEs Al SH0 R Ao oAy Y= AdNNE ¢
o, ol wepME Al FAFAE Hste] A4
= FAsAUY AR tigh 4 AEds FAdoRA AE A Relovant
Maket) M 9] A< Agrste] AG7HE A7) |E o 4

il

Iﬂ

~
A
2
%
=
o
to,
il

17
AU

1) A g Be 74t 5L ARAEY] F5 07 QI AAANAATE A4l MEF FAE o]

&3 o BRI ARAIAE ek Hl2-HA] Hl={Tragedy of Anticommons)’ & Ze#jE 4 Sl=H,
o= QM8 B> Ao] FEHol dofF HAY ofdo] WALt #efH]-§ (Transaction Costje] 57}

317 Ht} Heller, Michael A. and R.S. Rosenberg, “Can Patents Deter Innovation? The Anticommons in
Biomedical Research,” Science, 280, 1998, pp.698-701.

2) 7l TEst B BASLE Qlsf Qe BH 5 Ul 715 Ve v o FE> A
gdo] o] Foi Zlo] ARHARI], ot g A HAIE Alo]] o FAZHAA | s Ahe ‘5
4 (Patent Thickets)” o] FA=T 7]e] FUstE Sfa vl ARA RS S 2 & 55 o84
ZAA 9 #4&7F 27H ). Gallini, Nancy T., “The Economics of Patenis: Lessons from Recent U.S.
Patent Reform,” Journal of Economic Perspectives , 16(2), 2002, pp.131-154.

3) J. P. Choi, “Patent Pools and Cross-licensing in the Shadow of Patent Litigation,” CESifo Working Paper
No.1070, 2003. p.2.

4) Shapiro, Carl, “Navigating the Patent Thicket: Cross licenses, Patent Pools, and Standard-setting,” NBER
Conference on Innovation Policy and the Economy, 2001.



788 TAMAT M153H M2T 2006 128

olglet FAHE st 71gent tﬂi‘ e 037771194 AN A= AHA
Ao AMEsH B Bk S stat
A2 A AS g tite® A WS WES EU, ¢
Pool) of] FH410] HFH I Uk iUt M A 71 5
&% (Patent Poo) o] W ol5o] AFE T U=H S AR H o= 8] 7|95 &
T71#o] =A] FolE] FAg All7F B $ 3 Sle}. ol A MPEG-2 58]&0] 2
27}, o] A ¥ MPEG4 580 47, ETRI, Mel& e Fo] sl 9l
o 8 DVD3C E5Zd LGAR7} Zodsl 9} I v 19984 &9 e 34
=71e PE 55120 VIA 58&o] 3 9 ETRIZF Fodshal 9lom, 34 &
A71eed w3 3G SelF P gAY, LGAAL, ETR, KT, SKT 5o 2= Fof

r ll‘
ok
rL\
TN %
=
2
M
o
o
_);I_‘
flrl
S
>
©
1o
r‘\.\g
i
o
&
o2,
2

5513 Butent Poolf)o] NG S 7450] AN ] wet cheksiA e
¥ 9iek Z5e] AR Bolo] M2, BHE) GA} by ol e
B8] F(Puent Poo) 2 A T2 B3RS N4 oSl BHAE) 457 EE
A3 ANES] EHES oAl Aar] Aol iﬂéf‘f& ASk9 oz Folah 9o
W, BU 24959 $YAANE0) 94 SR BAOR B82S gelstar 9
49 99 JEIRAN LI “an So] ¥ Relap} ANEC] WAH 53 5
A A 9 £5 59 5 AU A0 Y92 A 240D A7l 2

o 719 242 Sl 292 S AL B

|

J1m
_‘L
—p
oX,
(o
i
o

) AWEATE BIRL KIST 5 $39977195 T34 AzgaSe] 242 6a A9408S 34
ato] ERal= ITH AR Z(Pool)’ ALE 20031d0] £ }%ﬂ{zm 10. 28). AAZ "FAAHYY
(Aol <3 ESE A -vld digk AL, YWE 5 Vol15, No2, 2005, pp.69-70.

E51%, 'E351Z9] 78, 2003. 9.

7) B8 Z(Patent Pool)o] WIEA] HEHAERT LA E QtkE A& 9n)E 7 % ofH, o Be
AN, ORI, A2 & T AP E SFH0E BoE o] §o15 AETE £
oM AR v Y Uz AMgstH, B6Ed Adale] AR EHE 5o B folde
S84, v, A 55 xfeke Z0E

8) US DOJ and FTC, “Antitrust Guidelines for the Licensing of Intellectnal Property,” 6 Apr. 1995.

ok Fd S ds]E ‘SelE(Patent Pool)’olzh= &-of tiAl 7]£E (Technology Pools)®lzhz= o]

5 AREERY 3o, A7l SEES R ohe} S5, kahy, TR, AZEY o AR

o] &8hg 4 9lvky BT it} Buropean Commission, “Guidelines on the application of Article 81 of

the EC Treaty to technology transfer agreements,” Office Journal of the EU , 24 Apr. 2004.

(=)}
=

b

NO
=



S8 Fel e vl=3t pU o] WA AR A 789

5515 Puent Poo) & 21331 9107, 51 E0] EFR £ Y= ARAMOTE BT
(939953} 397} TR AOT 0T STk A e 2RAN LS
= SRS FEAAHRAL OB BIHL U B FEAASRAL] O B

918 T 9 @Th D o N Bo1Ee] U AR ek ZAhs R of

VAR GEoR B gl Wl el dlalaks Ro] Fud AOE 1)

EFZL 1856\ 1]l A] zﬂ £ (Sewing Machine) A ZHAE Aol FAH Zo] F
2 4EA Yrhid) o)F- 55]E 1890d MM (Sherman Act)o] A BH o] Fol|ke g
2t ARG AE A R FAE BN, SelEd g 4% At
EEE b vl A e AR g8 A AR E PEAot #S TR
ol M9 7eFEsket Weste] A Balo] P Stk YN O R SEE
S8, AXEA B AR ERoA o]ejo] # Bt of

Cost) 72, BT 3 ad ﬁ% F=3t 24, A AlEe it T B A

P

R

x
)
Y
=
=
[e]
a
Z
g
8

AR dial B A 7ML, AT e, AREE 5 TR eddE
a7 AaliAksel tal 45 25 8RR NE Adse] ARl A volrt
AR A ) E 23E 28D ThsAdol M w09 oA’ 58180 2=
FHAL R Q&) =2 WES EU, 98 T AA=AME S3Ed et #4414
= A8 F3A o=l AASkL it

FEuet A FAARALI AN AR TEY] B FAbl i AR
(2000)= A Aste] S&l2l et 1A LAE vl AN AAAEC] S3E 3

q

¥
B AZH APl SRHAY A2 IR FEA =) A #HL 24

10) Y& 773, "SHFARY 55 - wahy oA Aokl A A, 199.

1) gk FAANAAE], JAA L] et PAte] tigk AARA 4, 2000.

12) 1. Lemer, M. Strojawas and Jean Tirole, “The Structure and Performance of Patent Pools: Empirical
Evidence,” Working Paper, 2003, p.3.

13) oltjg], "E5F @ 1 FaAo] BT A7, WA 4, Vol15, 2004, pp.175-208.

14) Atsushi Kato, “Patent Pool enhances market competition,” International Review of Law and Economics,
24, 2004, pp.255-268.



790 AMAT M153H M2T 2006 128

drhz M2 Y L 9S B PAH A JolSeS ANFL A e
230019 web B F5E0) Y5 A0l dvisle) Sl o Al 9
54 PN vERAse] Seutele) SHE ARA ANTFS RAskE 3
o Wi Zo% 998 &—t—t‘r

5oEe 4RES TARL 1 $EAS FYIT 9

ool i WEY A el A s WY BALC09S SolE

skl 3NN He9 BARE AamA S50 93 B aS 745
Wy

e S8E e H vl=3} BUY A3 RS AA 2R FEs)) flste] v)

=3} EU 74A3=9] whdd A 7kl =29), {9 A 2 5612 5l Al 5ol
e £4E Al R 532 = AT AAMAAE Aol 9, SelEs 59
goldly, 5519 w49 - #e] ToE Aste] v]=# EU| So1E AR s v
wAskE A& HH2E I o= Ul 5589 Ade A I 243E
frieshe o Ss1E0) 240 vAls #44 2345 Hagkslr] A% w9 g
ke BAR glof teks AR AR e Awd £

19 eIl D) el ol A0, AT A i 48 -l
Aol iz AR S| 217] Ae] Bfa A4 Besto] ABAN A o T 3
ANEEA ke AATOTH AAL Adeis Tt BAGE A AT 2 24N B
WE A9EETE TR A0 4L L3 BT A .



S8 %] ojg w2} pu o) WS AR AT 797

. wl%e) Sal2d) o wEgd FA9

.|_4

19023 ¢] National Harrow ‘—5,‘5‘%% /\}Zﬂ”)oﬂ/\i ﬁ%ﬂlﬂé% (Supreme Court)<- &% ] A
ok A A glof dole AgRd 18)S
Fashe 9o sl g ?&B]S’J 3!3*}?; Sk o=
A4t 1912139 Standard Sanitary E3)Z APA 194 WYL EFE @Fo] 7))
AEel el FavhizhA, Az 2w AA AR e gk s g 5o Al g
& ¥k A AHY HReE Hol F3 5 EZS sAAZ] vt Slo] B Ed o
§h 73R =rat o] Biteol] M3k AlAE Qe v SelEel] e jhA A
BA3E 2L 193199 Standard Oil E3E A7) 2000] A)7)7} H$=d), & AA
AU M YL EFZ PO BlEAW 9ul B2 w7}sle]| 9lo] BiAo]x]
21 & 7} (Pro-competitive effects)®F 7274) )3 & 2} (Anti-competitive effects) &) H] W 3 22 -8}
of 71 9UA oS w710k Stk Fele) 93] Rule-of-Reason) & A Sl
& PIRES] AAE Market Power) = 22 813{THD 0] F- Thke o]

17
of| &
“

_lhlv
=

)
B

A

A

>14

16) E3F9 bl et Anka el Reviews ¢4+ Richard J. Gilbert, “Antitrust for Patent Pools: A
Century of Policy Evolution,” Stanford Technology Law Review, 3, 2048 ZZT 7.

17) E. Bement and Sons vs. National Harrow Co., 186 US. 70 (1902)

18) & ARIIA EAIE el A =22 ”"]ix}oﬂ 3 74 3A (Price Tixing)o) A A|s]g wh2- 2| F5+
& A g S Sl ATl

19) Standard Sanitary Manufacturing Co. vs. U.S., 226 US 20 (1912)

20) Standard Oil Co. vs. U.S., 283 US 174 (1931)

21) 3 AZFE Y3t ELEH71 A (Cracking Process)o]|
W ARIAES] 015 o) A A AR
o)A A Bkl 2 o] g $4 o

HH ES]EE A Standard Oil B3 o
NRAMEL 7V e FREIA

Skl
= Bl
3 Aakg ek ope} sl 27 F7ol



792 AMAT M153H HM2T 2006 128

Ak Sl ARE AR Wl AR A AE gkl gt
H, 1970 9 el o] 2= v] HER 0ON)7F 71 S E B AHAR gholAl
doll st AukHQ) Hrke AH BAARE Ths Aol w2 VA Aol dial e
AFels Qe GAE Per Se lllegel) & A= ALk
‘Nine-No-Nos €12 28 ela}rle] o] 2]tk o] 2 Q8] 3L A4 FFHUL
o F A HA A AR el oia vk s A Ay A o) 2ake
sl HmM A ol 9ol disi s AAHOR PR A Rule of
Reason) "o]] 9Jal] Rb=31 §9b o -2 shkafof Shrh= st A T=9] Blize] 93
5o A A H0R T A0l QAEel 2o Adnk Al v B
(DON) & AAH 3] FIC)7F 3525 AZE A AAL} ol ol #gh j=4 7
o] EERl(o]3} *1995 IP 7}o] =2}el o)} Sk
T2

o
ofr
o
Q.
r]I.
rt
o
oZ
ox

o
x,
rir
o,
_rL‘i
b
=
b
~
o
ol
>
Y
b
=5
re
A
@,

(1) RI=RyLE 2ojdllelof 2t HI=A 7j0|=2fQl
r=r9] W 000 9 A7 193 FTO = A4 A4 2ol d sl theto] &
o7 WA A ke Aelste] 1995\ 44 A HARE 2hol Al o] Flao:

o] E2}9] (Antitrust Guidelines for the Licensing of Intellecmal Property) (0]} 1995 A IP 7}o| =g}

of AAEE AA 3] 5% Thol G EFE IS o A7 wEel Fu S5
o =t vl Fdf AlAelAle] AAE A H 75l wWrka Aut e Adeelc.

22) 97K GAY A oll= 1) AASIEARTE 5 BEe] T9E AAGRE 91, 2) 2ol Aok
A ANEAE SRE dlele] Bl tiE ANSEA A goldliste s HAshs )
(Grantback), 3) E5]4F] Al Al Gl ESIAIFY FHAE Algkeh= P9 49 5ol Wl
EFEA G AFNE Aol 3 AAEAY AHARE Ak A9, 5) AAEAY 59 ¢l
o] ANF A} A3A A AAAE HoA3lA] BIE AAAA Fejale g9, 6) AAHEA i3]
H7)A geldAE ZH8sle 9], 7) AN AF FEHOE AHEA Lo EE B
B ZE 1708 ANAAGY] 2UHE ARuE aTas A9, 84F] Az (process)
of tlgt 55 HE BAg A At Gal| o] diet AAAA e sl 11 Aze] ofEA the
o7l JF Wl E Aldehs B4, 9 AAsE B2 AFY Al A AANAAR stelF BAE 7H
Te AANAES 25 EE Q8= A7 =EFHTE Bruce B. Wilson, Deputy Assistant Attorney
Gen., Remarks before the Fourth New England Antitrust Conference, Patent and Know-How License
Agreements: Field of Use, Territorial, Price and Quantity Restrictions, Nov. 6, 1970.

3) AFZ, "EEE gk Ay AL, HAHAT 5, Volll, 2005, pp.393-419.

2
24) U.S. DOJ and FIC, “Antitrust Guidelines for the Licensing of Intellectual Property,” Section 5.5 &%



%ol U I BU ) WS TAEE AT 793

A

SHAH A EAfdT= HL ?JX*% Hhg st V#ZH*J?& ZrolAll el #d
7159 e A% A= AR 23NA Tl A AEsiiltt
= © 297t ok AFA oAy AHE AR Al 1 ke HAA
A E T4 (Social Welfare) & 57HA17132 24 B Ao A 9] AAS £2717]% st

A} GAbS] A AR Lcenson S A7 Licenso) 3= 4 E700 Tk

£ B3ah= Zo) dukzoln). ml&o] 199543 IP 7ol Eaelel = %
A

Ol
2,
e
FN
a8

¢

Ol

2
=
B
)
Ar)
(o3
B o=

3 AN Fahslis chpe AEAZS dsl AAZA RS AAADEAS vl
Aeslo] AAANBEAL 2 Ao Bl WEAY JRCE BHolof BTk AL
A3 9hek)

4 At
(General Principle) S H%}fﬂ 9w, 2 1) AHAA T Heje) A BAHow
YabA As, ) AHA ZA) A7 AR E Market Power) & 2]9]5Rz
2 ohe, 3) AHANR ol NPER sl F HAHe) AALAS) AR
Psehes 3] Wi o AR oakz Zolt. o) @ Ual AH L &

&1 E YA (Patent Pooling Arragement) o] = FU 817 223} A2 o]# sl UukY A s}

o) G BHE G4 oA GukQl golala Alklxel mir iR 434
O 7 ]9 Y Rule-of-Reason) "ol AL} T 9 RS el glom®) ¢
Aoz S55E2 O KL)% (Complementary technologies) 9| F-&, © 712 ¥]-3-(Transaction
costs) 7k, @ O FAEUA Blocking Positions) 34y @ ZHEL] LB (Costly

_lhlv
Olﬂ d
o,
o,
1R
N,
>,

Infringement Litigation) 3]3], &) 7]4:&} (Dissemination of Technology)

!
JHE 7] Wil 9FAHCE Fhaye] NEAE Gethe 7&% e shal

25) Atari Games Corp. vs. Nintendo of America, Inc., 897 F.2d 1572, 1576 (Fed. Fir. 1990)

26) US. DOJ and FIC, “Antitrust Guidelines for the Licensing of Intellectual Property,” Apr. 6, 1995, p.16.
27) US. DOJ and FIC, “Antitrust Guidelines for the Licensing of Intellectual Property,” Apr. 6, 1995, p.2.
28) US. DOJ and FIC, 1995 IP Guideline $.5



794 TAMAT M153H M2T 2006 128

sick2)
SAm BaE GAol tal AT LA RuleotReason) 0] HEFE AL of)
v 750 WAz AAARRE ARsk Azl BEEUA FAIY Ber Se llegal)
WO A= AHE Ak A7) BSE FHO) /AL Brce g oL A3

& (Market Division) & 54 2% G248 Zo] BMet 7-¢oll= Ao S AAlst
= &3 A7) wEe] WHEAHAY A9 Per Se Hllegal) PR EHIL Qirk 30) o]
= ARARZRE] 7HA 317 Price-Fixing) ©] Lt Al 733 (Market Division) & W& 2= = Ak

o] MM (Sherman Act) A|1Z3Do|A W3] 2|83 9= HefA 8 (Restraints of Trade)

Aol sFetr] mEel S31F §Aol od A E EastAL Sk ARl A
9 A= ArelA Afshz Aor s n, A=Y o YA 719 e
S G glE Aot

g 1995 TP Zho|EgflolM= 5ol& B o] 744 L% (Price Fixing) © 1 A

(Market Division) 3} 7+ AE9] AR A3
7} *ZHOM ‘ﬂ}%@‘?ﬂﬂ QRO E Q1gE TheAe] w2 9k AAEkL 91‘:}-
= 23S A8 (Collective Price or Output Restraints) ' 5F= E5

2
Z @Xé"] °1°ﬂ et 5 SelEol] o AHARE il T2 7HH e

A FNET ATS BRL FEOE oMY BES sz A9l B 55
£ WIE A0IY AABEL BUAA BEAL Z7ATIE A57h ofd @ wE
W SILOE QFHD, o] 94 71E YA RS BT Y Al 2 et v)
425779745} B 5% B Cooling Amangement) 9|4 F4123 xﬂw 249

AR el E51F A A7HbE Aol ke AlgthE f9lE B of

29) US. DOJ and FIC, “Antitrust Guidelines for the Licensing of Intellectual Property,” Apr. 6, 1995, p.28.

30) US. DOJ and FIC, “Antitrust Guidelines for the Licensing of Intellectual Property,” Apr. 6, 1995, p.28.

3) AT ALEE F7F 5 G399 A B BAS AP BE A% EHLE Jg Fe
gk A% e 3= $Wolth(Every Contract, combination in the form of trust or otherwise, or
conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is
declared to be illegal) -+ 2be T14S TSI w2 FE AAL, AT A9,
ANA, 34 AdQA TE2A5AY 5 wedete] dte AR E S frdol dgehs A

lohe 2A=AM A8 Stk @AY, SHEPARY ArAd RS A A

HPOh CEA AL, A4 A2E 2005, p.167)

US. vs. New Wrinkle, Inc., 342 U.S. 371 (1952)

93
2



S8l Zo] ojg vl U o) WA AR AT 795

f7F 71 W&ol Bl ke ® I E T B A AaEd g dEee]
T
[=]

A
g A PR HokT

=4, %52 24 BA Horizontal Competitors) ol 4= A & A bd 2 E0] 4 o &

2,
2
s
o)
ofl
A
e
o
3
o
2.1_;‘
N
24
it
=
lo
ol
of
il
)
|o
il
>,
o=
==
)
£
&
g
g
il
ol

33) NCAA 468 US. at 114

34) Broadcast Music 441 U.S. at 23

35) HEA G Relevant Market)o| g 5ot o4l Alokoll s Hakg e AES Hnlsl=dl, Yl
HORE AHIAE X A5 HGood Market)' 1He ARl AAAI TS AalA g Aol
A= 71841 (Technology Market)’ oL} * E A1 A A (Innovation Market or R&D Market)’ 7FA] 2.8 gk
.

36) U.S. vs. Singer Manufacturing Co., 374 US 174 (1963) ARAo|A WL 34 AAAA ] d& A4
AAE] BAAANN AUAZ WAND B e QBOZ Y Bl )
o= WAET.

37) ‘A% E5]E(Closed Pooling Arrangement) o] AgAuE o] f-7-9= Fdap E6lF golA
R RS At 371s widlshs A5 vt

38) US. DOJ and FIC, “Antitrust Guidelines for the Licensing of Intellectual Property,” Apr. 6, 1995, p.29.



796 TAMAT M153H 2T 2006 128

5E A7AtEe] FHH2E ANAAME S B56A] a7 e oF Uukxel #H3
S8E34 MRV E AFEn

nAEo B EHE §A o] A7IFES] R&D QAEIHE R AsHAL 7HAA7I 0 2M
A7 Al AQAE Brolth 5812 ArEbsd el 84 2 Ad e 71s
S Fa HL0F OE AvAdA AXE e EE Q- e= 9407} 549 o
ofth st 551F FHAN FrhbEel disl /AR #AA S 2 Grantback) £
AL BHIAHDE 1) F29 ZA] (Economies of Scale) E )37} 2) A7pAE] H
L8 Edg= Ao4ho)= QA0 7 T A o] o1 HF T} 42)

4] 7 450
G 1% A B 0y B BAE 90 A Al
BaE G0 Ul £440% 1 REAS Agete] BEAY SI3 olf B A g
£19] 9% RulcofReason) o] WETH= 22 B3] SAAL, S HOT BERY 913
07 AL 15D TKeae] S A5 Ulg Al Teleele §as AX

2) A39 AAAAe] g A
19953 1P 7}0153}‘3011/\1 AAZ= 5olEe] AB o] AAlAAs} 3 A A
o A = Al gk Gl A (Package licensing) Al oF= A A o] F3tat
= 7k Ao AL tigk 1A 7toltael S WAH O R AAsl YA = Wtk 81K
RH1995 3 1P 7he=gielo M= A|HAAkd 2ol Al oA B
Al ek derH2l 514 ZlelEele AASHL 9, §elE= 58 ol 4
% 3 93

%N“i@%ﬂ#ﬂﬁﬂﬂﬂ”@%]ﬂ%#
}\

4
3

>
=2
=
b
)
okt
24
o
EN
\l
ru1n
&
)
=
)
o,
e,
o
)
)
=
(o]
g
=N
5]
=
8
=
W
=
=
N
m
A

39) Northwest Wholesale Stationers, Inc. vs. Pacific Stationery & Printing Co., 472 U.S. 284(1985) AF7oA
“EHE Ygo] BA AP Pol ATTAE B0l FHE PpSel AAH0E AFA
93 7 ST Ay AT QPEAL BT BAaI

40) ]H g AgEds dUAoR gk EATS g (Grantback)E} gt

41 ]ZJXH/\P:;‘jP.J o]-8-#] &3+ (Blocking Position) &4, AZHEAL! A7l A4 9 wjA g F5)
o] ;mmq

42) "4’”} o Aol Faf HFoE del S (Inovation Market)ol| A ] A1 2 R&D o] A3 H+

< A 735,’—0115 W=y SJuke] & 71gAde] wi$- &}, US. DOJ and FIC, “Antitrust Guidelines
for the Licensing of Intellectual Property”, Apr. 6, 1995, p.29



S%l that Vit U Sl WS AR QT 797

A

(Resale Price Maintenance) , 7]$J 7] (Tying), MIE}2] 72} (Exclusive Dealing), 7F2A|3F (Price
restriction), AH&7F A & Output restriction) , 7} A6 BT Grantback), #1247 4HA
Fe 5 - of gk 1995\ TP Zho| =il o] whsAd Al Zhol=aikle] F-dshA A
Y= Z0R sAET mebs 58153 A3 AAEA Licensee) 9] 2ol AN ARG
AR A 2 7k AdERAE 94 9 2
off EAs ] A QIR R} rbE 210 E it & 53 E0] A39 A
Aol A Fhsh= AkRzio] HAAAN AAE A=A S FAH R At §, HA A
e btk 18ek Algkise] AAANEH oY AASAEAE THEA
o 1.9} gl Algkzzio] FRAHLE WReA Y o F F& AEste] PEA R &
S hS) mebs EA% Aol FAAN ANE 2 g e 5
AHES FEHARA AgA oY Bl Mgk A oo digk M| 37t

2

o
LukA QA A AL 2o 9} riRl7 A 2 Sl Eo] ARt diE Het
o] A A& (Group Boycott), A Full7}A A |(Resale Price Maintenance), WS+ 7pA L
(Naked Price Fixing), 2H&%F A HOutput Restraints) 3! P4 BAAE Afole] AL
(Market Division) 59| A g2 Fsh= 2 A M e A2 A gksl= Zlo] “é‘ﬂi
St A g Ayt Azl ol AT 1 A7tel7] vl 7

B (Per Se lllegal) R 7Tk B3 55183} AB o) AAajazietel 2ol 7119F°1
EAskE A gzAe] Ak FAAES AAEEs Tgot asde ST X

S
AP PRPIAE A9 B9 0.

>

J1m

4o,

43) US. DOJ and FIC, “Antitrust Guidelines for the Licensing of Intellectual Property,” Apr. 6, 1995, p.16.
#¥ #d| FIC vs. Indiana Federation of Dentists, 476 U.S. 447 (1986); NCAA vs. Board of Regents
of the Univ. of Oklahoma, 468 US. 85 (1984); Broadcast Music, Inc. vs. Columbia Broadcasting
Systems, Inc., 441 US. 1 (1979) 5 #=

) o) A3e] AR T gk BT Agz o] AE RS AT AV THE AATlE Aol A

fe1e) FE_

[¢]
o sk E8 F7MKe BIHOE BTl P4 RS H9E
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(2) BYL=2| S5E 52 Al
Se1El e A= Algstel] Fdol uXE HolH 47wy FEsE

A3l 1996\ AHE MPEG LAALe] 9J3] MPEG-2 53&]&c] 4=, o
MPEG-2 E3] %] t)&h* A7 E B 774 Business Review Letter) 49 0]| 4] W] WHF-2(DOJ)
1) Se]Fo] d5s| R A5 Arhs 4 2) AAAAeke] golAlA] A kAo
= A%k 24 EAT # 5EE A Aghehs Adtale] SAHA gethe A,
3) B3l 551% 7HIAE Atolel] WIZHgh L (Sensitive Information) o] T e} Ao wghe]
A &o] Adrk= A, 4) golAld Algko] AAEAE g AAAE LS Alsty o
A gt A, 5) A AEE 71FE0E BEEE Bsl v A 5 SAE T
d EeEE Selssint.

§H1 DVD 719 B3t A3 2458 HAase] o 34¥ DVD 55% &
Sony A7} FA4le] ¥ ESZEDVD0)S] tgh ‘AFd 7 E K 34 (Business Review Letter) "40)0]
M vls YOO 1) AXAAE] el gejze] i BiabpE el 273 (RANDY
A= A, 2) AAAANA R A 2] F (Grantback)' & 254 B
T 4, 3) E3F WHREY S8H goldld o] BAErE 4 52 2/ 39
58%9] e QA8 DVD3Ce= HER A = 71HEe] TR
e FALE ESEOVDO A sk, old WelM ) e SelEelgke

A, 2) FEAd 2EE F s AEs dvke A 5= 2AE I /R4S %
A~

:

rir

e

FATH) &9 234 54 2 oy Mulx Al3-g 93 WY o] 5547 ]s g
AA Z=re] B Es)Eabsol 93l 4% 3G Patent Platform Partnership 3G3P) £-3]
£ o4 oo BHIET A O v WREOWZEE £91E YSaeln

27 v] WEE 0oz Aol A SelEEY FAAS AT IAE SelE
o) S0 meh SRHel Qoliz LA S THAE R0FR 4 ek A, FHE
Bo] BEESRAM Ao Had A doke A, 4, 7S5 24 bt
SHE ARkl 8 o]FAAE A, AR, FelF PSS el 359 L2

45) U.S DOJ, “MPEG-2 Business Review Letter,” June 26, 1997.

46) U.S DOJ, “Philips-Sony-Pioneer DVD Business Review Letter,” December 16, 1998.

47) U.S DOJ, “Toshiba-Time Warner DVD Business Review Letter,” June 10, 1999.

48) U.S DOJ, “3G Patent Platform Partnership Business Review Letter,” November 12, 2002.
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olol ] B AN 2ae) BslEe] vlg £l ol N 13 AR BSE |
9 vhel As] AE HES Hekn 90w, DVD7ISe] gt BaEN Bl
£Q3 7|4 3ol Bae] BajEo] el A% 2918w Ak B 19953 IP 7}
calole] mEY AMEHEE P A% S8l Eolz} BTk Hels] w5

AR Teix)= GANHS) AR Aele] A AR 7hedl Ee A
]

EE

2

rlo

Aol 53] B3l¥0] 714 EES HAY Aol P45H o)2j2) Y=} 5
o FRHT AYAN TR U 01 2 opjek 2R G 5 F 79l

AHE 7hsAdol M EAE, ol d Mo thaME

1995 o] 56]E3 A HEL W=7 A AR Efd 9714 E 1) 24
F=ro] Ayt 2 e §61F = APA<¢l Summit Technology & VisX AR 503}
U.S. Philips Corp. vs. International Trade Commission AFA3SDo] tha] AHHEE 514
o

Summit Technology & VisX Abdellx] AN LS F1O = A HRH F<8 8]

A (Photorefractive Keratectomy: PPK)  ZAH]of] tfet B35 /XY JE  Summit

Technology AFS} VisX AF= 1) AlE WA Ao A Y] AAE Adtslal 7M1 918
ETE 58Es dAskalen, 2) AaAte dis] AuAA Ao REEE Fate)

49) US. DOJ and FIC, “Antitrust Guidelines for the Licensing of Intellectual Property,” Apr. 6, 1995, p.28.
50) Summit Technology Inc. & VISX Inc, No.9286 (FTC 24 Mar. 1998), www.ftc.gov/opa/1998/9803/eyehtm
51) 424 F.3d 1179 (Fed. Cir. 2005)
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?L7}71?34 %%V#‘ﬂ Zho] Al 4o %Xlﬂo% o1om, 5) A ol flo] PPK Xo“ﬂloﬂ o
g oAl e ART = BIHVeto Power) & FHSIT Itk A2 5o Al i
HEO 2 A A3, 7V A (Price Fixing) < 1995 1P 7Fo] Ea}elol| A
I GIE AR R PAAOE YAy PR JrET ) oE A
ZEY AlE BAAGY 750l w2 AR QA= Aol ool PAk=E
AAN S LE 9] a2 FEdte] FATFOEA Aol FAHS)

S oA AR 58E FAKN BEES AAske SeEY Er
(Essentiality)’©] 528 248 V] OH, Simmit/VisX 53]&2] 7-¢ole ZA% 0%
Wk ofe} FEQ 56lE G SoFo] EFAT|AL Utk AMdo] AWAH 93]
Q0lo] ¥tk skA%F U.S. Philips Corp. vs. International Trade
Commission *}ﬁ% 7%%'5‘% Wk ozt 7291 BeEs Aete] goldl sk 4
dox FREAT. T ARgAME w5 19
CD (Compact Discs) U #1E50] PhilipsAt7} B3k 67]9] S5]d2 Zllsith= oF
E PhilipsAb7} ol52 AU R SR ads A7IF 2N BASATE wa <A
2]91 3] (Imernational Trade Commission) <= PhilipsA}7} CD A Z¢]] 9lo] 4E3]d)) H|dFE
512 XTAANA AAAAEAA ATAR oA EZN 71927 (Typing)E 3T
= olfE AL AisAE, %‘ié‘oﬂfﬂ WA w714 2ol Al (Package
Licensing) o] W] BF2¢] AAE6] g FAARE 71 5515 719uk= i<l @A)
=I5 vjEsEsE RellA goldl sk AR s7IA R gl sl 7
o] AA A} Licensee) ol A Ko} frE]slth= Aol M A4S st 5 WA
A2H]E (Transaction Cost) 7 S AURA| Zh2¢ Ho] QI g 442 &
Se SolEo] ITAIA AR golAl ] Ak H7IAR oAl S 8131
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52) US. DOJ and FIC, “Antitrust Guidelines for the Licensing of Intellectual Property”, Apr. 6, 1995, p.28.
53) Michael Bednarek and Makus Ineichen, “Patent Pools as an Alternative to Patent Wars in Emergent
Sector”, Intellectual Property & Technology Law Journal Vol.16, No.7, July 2004, p.3.



54) US. DOJ and FIC, “Antitrust Guidelines for the Licensing of Intellectual Property,” Apr. 6, 1995, p.26.
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. EUS) 954 A
1. 3¥d=ze| §351F 7HEHY

EU &3 {9l AP B) 9 FEASALIEO) = AAAHE ol
Aokl Al Fhsl= Polol] sl A F2
Zoh ARLZZAANYSY FA) B AREAMAAS) G4 FA) F+8= ALt ok
= oAl Al AE Al AeIMe] FAE ATk e Tl LHEC e A 81
z), AMHAAE 7] A AL HE R} E‘rOVi* Aok iﬂé?ﬂ] 910% A A=

A ApEAQ 2O} AUAA H2 = ks W= 47 BCROF AIB1R
2 A2z o8 wAE L Ytk

SN A A A 2ol Aloke] YA 7Ee VA T-pell= BEGEOF A8l
Z AEe AE2 oA Fom ) ARl W 7|9ETY gl Aok
De-Minimis-Noticel] ©]3]] ECZoF A812 A1 O ZHE LA 0T HA|H L Qlr}s6)
ohk 2003 3¢) 7HA ¥ “Commission Regulation (EC No.17/2003) "ol A= A 9= ] @}
oAl Alke] GakRbEC] A7l A AT golAl Y Aloke] ECEROF AlB1E A|33}e]
YBHA Block Exemption) AHroll SFgrh= 22 SRS -l el 1 AP EE 9
Xé o} 1:].57)

SolZel gk A A A FE 91U EC) = 20041 7K 7)ol
A LB HA 3 (Technology Transfer Block Exemption Regulation: TTBER)S®)oj| 4 4] 2] 9]
7Pl el AASA] Bl T]gol A ok 7he] 2Eke1(2004) oA A H QT A A

ZR) ECEoHHreasA 49

5
BN
r\l

55) Art. 81(3) of the EC Treaty(Block Exemption) 2%.
56) Office Journal C 368, 22 Dec. 2001, p.13.

57) 2003 704 o] A2l 1962 ‘Commission Regulation (FC No.17/1962) o] A= E74 31 glo| A A o]
4 2R Block Exemption)ol] 3 FalA] dSAl2ke A oF GARRRE0] ECZ0F AL 2 #1338} ] o ¢
Zﬂ?fﬁ Z A% 8AT A4S RGNS EO7T HEHOE BCEOF A\ 81 A 13fo] s gah=A¢]

T Aeste] T A oARE AREeS sl
58) Commission Regulation (EC No.772/2004), Office Journal of the EU , Apr. 27, 2004.
59) European Commission, “Guidelines on the application of Article 81 of the EC Treaty to technology
Transfer Agreements,” Office Journal of the EU, Apr. 27, 2004. & 7lo|EaRelol & A& A4 glo]
W Ake] A4 A0S BN o) A Merket Share)o] T2 7} GAHAE Atele)



o, 4] Al S EAL Al 4, ) A5t
$ro) AT (TTBER 2004)'9] #4€ 43k Q.00 T2t “7)g0) A 2

ae
Pl k100 oA EolES] B4 2 29 91 7'%313011 ol el Bl 7t
sh= GAbApe] 2] AIgle] EC0k A1 % B 3] AZAR| Block Exemption) T1430]
97 etk AL B3 S Gk meb BHE YW PSS 9940z
AR YA @0 Fo BoE FRo) ECRF ABLE L ABEE 9

Wk REths AL PEHEE LFFOTN BRHOE AR FAS FEHT

.\

(1) 7|=0[XA 2 70| =R
EU 73@%%0 FHEDALI €O A v= A= v R Se]Ee] B3
Ak AR AE A0 7H ¢ Sl AR KA Sl & 5ejE2 7
2, FAH ZEE Ui Agke F3l| ©]% 8 8 (Double Margindlization) 4]

AA, v 71ese] gk D2 Zho] A4 One-Stop Licensing) A& 5 584 ¢ &
AAAAE0] A A2 Tl fel A B Holok &)

= AN 2 1L Ak 7t g

vk
ik
U6 b FEHL AL E0) A E5E FA HhEAY SRk o F A 9)

AR 5& IBEk, AFEZEIY 2 oAl 5 A ol A= TIBER 1+8<&
Aggoes 1 48NS Soa
60) ‘7]eo]A | =8}12004) o] A= Ed]Zo|ehe o] 4l 7]&FTechnology Pools) o] 2= &0}

AleF 7to

A 8], o714 * 71€(Technology)’ ol & 5-5-55{Patents) #7F o2l 953 oo

A 5 uE Y AGATEE FYske Aotk mepd gole] FUEE A8l J1eF
(Tehnology Pock)elek= o Ul QoIS PR EeE oleks $olg A et

6) THE 920 BaE B4 F 1 SEAgol WSS 55E ATl geliA Asto] glei
o B8 AFEAE disiA QTR A 7hel=elele A|ASkY )Tt Buropean Commission,
“Guidelines on the application of Article 81 of the EC Treaty to technology transfer agreements,” Office
Journal of the European Union, 24 Apr. 2004, p.39.

62) European Commission, “Guidelines on the application of Article 81 of the EC Treaty to technology
Transfer Agreements,” Office Journal of the EU , Apr. 27, 2004, p.37.

63) European Commission, “Guidelines on the application of Article 81 of the EC Treaty to technology
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(Allematve ooy B4€ e ARl Az o Hirke Roleked AP F99
993 (0= HAF0) AL FE NPT AN S 3ol 24
¥

AR BAAEE) 12 ABHA

N

2 B4 RAES s 9H ANTAS dAAE FEHe AFS
Ses) Qom, B5Eo] AR 14AES AL AL WAEAL
= Oe BN B4 Welals A2 149 %1 A Rolth. 99 U 24
Qe BHE] ANH T $EHOT FHATEe e Sndad) o1} ALY EF

wol] S6lFo] B Y Aol

) 53& f@*é% g §3

(b TR71€Y A4 wE 529 AF

P ge] FEAYNES €O VIl AA ZtolEasl A B8 Ee] bl
AW SIEE B2 et Qlo] #371%d] EAe Wy TRk AaHE 9‘E‘r 65)
Z BUZRAE=S 55|28 1Ashs 714 ‘U4 7]% (Substitute Technology) * 3} *H.9+7]
% (Complementary ~ Technology)” 2 *E<77)< (Essential  Technology)’ ¥ * H] 7)<
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.60 FHYYA LI EC = S5 E0] 2= BEA Ao} AAAH Y AR
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(e}

Transfer Agreements,” Office Journal of the EU , Apr. 27, 2004, p.37.

64) European Commission, “Guidelines on the application of Article 81 of the EC Treaty to technology
Transfer Agreements,” Office Journal of the EU , Apr. 27, 2004, p.39.

65 European Commission, “Guidelines on the application of Article 81 of the EC Treaty to technology
Transfer Agreements,” Office Journal of the EU , Apr. 27, 2004, pp.37-39.
6) EU9| ‘7oA 7lo| Eelel’ o] 2w, 5 7lee] Fel7lest dd
U2 e S8l FAe BRF A4S F e
= o9k B H & idolth. 3 ofH J]eo] 59
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ZHZAE FAET}. European Commission, “Guidelines on the application of Article 81 of the EC
Treaty o technology Transfer Agreements,” Office Journal of the EU , Apr. 27, 2004, p.37.

67) EU 7G> dAl71es S8l &0 23A7E g9 5] 4 39 shil Adule 24 &
It EARA G5 B ohel AAEAE Aol BE diATIeS FAlel AAs gt ok
JIAMEIETF AL §l7] wito] oleldh Pe ZAAEC] 250 AR g (Market Power)S AL
Bt} sk B2 o145ty 9t}h. Furopean Commission, “Guidelines on the application of Article 81
of the EC Treaty to technology Transfer Agreements,” Office Journal of the EU, Apr. 27, 2004, p.38.

68) T A A (Relevant Market)S A ‘BEAZE A (Relevant Product Market)'s} ‘¥ 7]<%] %} (Relevant
Technology Market)’ 2 ¥, T3 ‘ARdFAY > AAsEE 7les A 45 e A
229 11 QAR R pA R, AH7 e A EE Zled T A @EAEAE] AN A
438 4= 9= UE J$E)E FAEH T Commission Notice on the definition of the relevant market for
the purposes of Community Competition Law (OJ C 372, 1997), p.5.
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69) European Commission, “Guidelines on the application of Article 81 of the EC Treaty to technology
Transfer Agreements,” Office Journal of the EU , Apr. 27, 2004, p.39.
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70) European Commission, “Guidelines on the application of Article 81 of the EC Treaty to technology
Transfer Agreements,” Office Journal of the EU , Apr. 27, 2004, p.40.
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73) European Commission, “Guidelines on the application of Article 81 of the EC Treaty to technology
Transfer Agreements,” Office Journal of the EU, Apr. 27, 2004, p39
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76) European Commission, “Guidelines on the application of Article 81 of the EC Treaty to technology
Transfer Agreements,” Office Journal of the EU , Apr. 27, 2004, p.40.

77) Commission Regulation (EC No 772/2004) Article3
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Journal of Regulation Studies Vol.15 No.2 December 2006

Comparative Studies on Antitrust Policy of US and EU for
regulating Patent Pools

Young Kwan Kwon

Recently Patent Pooling have a fast growing interest as a good alternative means for
decreasing  transaction costs between IPRs owners and promoting technology
commercialization and diffusion. Patent Pools had been formed at United States for the
first time and these days whether Patent Pools violate Antitrust law or not is assessed
by most competition authorities based on “Rule-of-Reason” because Patent Pools have
pro-competitive effects and anti-competitive effects. There are differences between US
and EU Antitrust Policy for patent Pools, European Commission induces patent pooling
to be approved and adopts general principles for antitrust regulation. That is, patent pools
that hold a strong position on the market should be open and non-discriminatory, and
should not unduly foreclosure third party technologies or limit the creation of alternative
pools. Moreover, Europecan Commission has provided itself the concrete and systemic
regulatory guidelines on the characteristics of the pooled technologies, the openness of
pools, the operation and management of patent pools ectc. EU competition authority
clearly states that the licensing agreements by patent pools is treated identically with the
general IP licensing agreements, and EC has significantly different opinions from US
DOIJ(Department of Justice) for Tying, Resales Price Maintenance(RPM), Grantback,
Exclusive Territory, Exclusive licensing etc.

Korea FTC(Fair Trade Commission) has also provided itself a regulatory legal basis
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for patent pooling, but there are not a concrete and systemic regulatory guidelines on
patent pools. In consideration to the fast diffusion of patent pooling and its importance
or interests in the inside and outside of the country, Korea FTC should revise the existing
guidelines or additionally enact a rational and concrete regulatory guidelines on patent
pooling, including the characteristics of the pooled technologies, the openness of pools,
the operation and management of patent pools, standard setting etc. In addition,
Government should urgently consider countermeasures for reducing policy uncertainty

and inducing the activation of a patent pooling.

Key words: Patent Pools, Antitrust Policy, Licensing, Intellectual Property Rights,

Rule-of-Reason



