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37) Case IV/IM.053 Aerospatiale-Alenia/de Havilland, para.31.

38) Ioannis Kokkoris, op.cit., p.496.
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39) Case IV/M308 Kali und Saly/MdK/Treuhand [1994] O.J. L186/30.
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45< 487 A Yete AodAe o435 w7t Ao 2ok

41) Case COMP/M.2314 BASF/Pantochim/Eurodiol [2002] O.J. L132/45.
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42) Case COMP/M.2314 BASF/Pantochem/Eurodial, para.5.
43) ibid., para.143.
4) AR 7ol Hotel B F2UE9] AgAM 9 HEL Holk st AlZke] AUk Al
ol Al ARl B4 S 7L A0 Z Helth NMP AlgellAe M ol H}i 10 WA 15HAE,
GBLAAAM = 259141 35HAE, THF Al olAE 20014 30HAE 71 7448 A0 ks, vpAx
9} o]59] AAAAAENSP, 2to] 28 (Lyondell) @ FE(Dupont)] < olv] A72+3k §1A *M”Qoﬂ L
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(4) OFM OHCH==(Arthur Andersen) AlZ146)
obA] M| (Arthur Andersen) AFA> A& AFE o] % EAX A AlAIAQ] SAAAY
SARI ATl AFEe] & AR FEHAG A AAA F2 FAE tigk 3
Al B AL AR A AES FHACE ZHY Q| ZNWZFOﬂ s AFH o] AR
7I9AS Al tiate] YA MBS GHAAE SA A Al A T o]
&39S ARAIRA] Aol QA AL, wheba] o] Al A o] 9] A AR
A Aol M U] THE S0t A 7I9ATH FasiA E7h e Adehe A=
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7b itk & ¢ ik BAEATE HE S AT w43 gt duE g &
=8 7 s AEE WESY, bE IA FH ARAE] JPEACE dHE
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St JA L34 EE 2 AAR) AXE oF YG(Andersen France / Emst & Young)
7+l §H, ER0IE Al FADeloitte & Touch) Sk MTIE = A4tk S 7 Slst

Tx g3ke g3 Aol fle AfEe dateee A8 |27 Hth ibid, para.158-160.

45) ol we} B AAAIAEC] HES AL HIAZE AQS YR IS AAE X AT
ZAFE oY ARl A ek o ARdAE AT oS E o o] Aol
T2 diet 14 (alternative purchaser)< $iths AEo o|2A Ht}. Ibid, para.146.

46) Cases COMP/M.2810 Deloitte & Touche/Andersen UK, COMP/M.2824 Ernst & Young/Andersen
Germany, COMPM.2816 Ernst & Young/Andersen France.

47) ibid,, paras.45-6
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48) Vincenzo Baccaro, op.cit., p.19.

49) S. Bishop and M. Walker, The Economics of EC Competition Law: Concepts, Application and
Measurement, London: Sweet & Maxell, 2002, p.309. [loannis Kokkoris(2006) 4] #{21-8]

50) Case COMP/M.2876 Newscorp/Telepiu O.J. 2004 L110/73
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(6) HE(Kelt) AR

AE oA F2 3] AKKelt Energy Plo)= A+ 2 7k HARSL A5 55 s 9

51) ibid., para.221.

52) *an—ﬁr A AAE £E "dHEd A 544 298, 2 A, HNGEE, oHE &

ZHEY 2 SAE AT E e TaAEA 2534 AE, A AAA T g
2 A9E 2 2 A0}, FAIETE A FAZAEO|

1 !FJL 2R 2 FA AT AN

o FHo Fotel=A MEHES . FEl= % :L(Access to contents) 2 ¥ sk A FARR] A}l
olgk =3 welst 7% %*o% 17k 2 A gksle] DTH WA 79 & -rﬂ’ﬁofr_ H] DTH %
S A5l 3 AR AFete, Ag SYEel s DTHO ofs W5Ee A 9st=9
7§ ¥IDTH SPF ARIAEE Er71Ad ¢xd8] o] 8 5 =S (53 53] S94F 2 =714

T 8 A2 A ARl {ro}&i SO = A TRl ALE 2|3 v SHHOE o FAA

(Italian Communication Authority)®] #&& 93l= 5 EUHHS $8 314 Hot: AL 9l
oh U o 19AY] WE A AF L 9Ash 2 HS FRUCE 1Y W e
AET M2 FAAGANMY o FEE WA S fAstyldl Swattar & Zelth ibid,
paras.227-261.

53) FAETF ARFTES FAETH 719 s 2 A9 wdel #eH
SAEde) 248 Frkdel 1 24 8 g
Kokkoris(2006), op.cit, p.504) 3AE7} A 245
e opjela Bt clshabl 9 gl 4EA) Om 1t wAR BEA
o1, ojml& I E7Fe D97t shte] Z19QA, 7199 G AR EEIA
wolth

54) Case IV/M.116 Kelt/American Express [1991] O.J. L223/0.
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Express Bank Ltd)E F{HAHE dh= 8719 230 = H AfAtho] ¥4 f-3]AkPurbeck
Petroleum Ltd) S FATOE THEo] AEAL 240 Q-6 3| AES] A3AK] AE <]
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(7) HIEIADKBertelsmann) ARZA55)

W& AT Bertelsman)AH12  CLT-UFAS}  EF-F2(Taurus)7F 228 7] of| ] (Premiere:
Premiere Medien GmbH & Co. KG), W|EFC] A € (BetaDigital) 2 ™ E}F2] A X| (BetaResearch) 2] 3
ZF S lEetalAt B Abdolth WP AT HU o] MRS vit]o] IF9 K
SAEAM EA, A 23 B 29, o, 2o AEYN B 5% FokllA 2Esta 9l
AL 49 dEEAe] ARE 23 gk CLT-UFAE HEAnh erje vyt
(Audiofina SHAFF frH o] BRI AN FEab] flsf 35 o= FAste] v ¢
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55) Case IVIM.993 Bertelsmann/Kirch/Premiere [1999] O.J. L53/1.
56) ibid., para.7.
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Aot & = Sith

57) Case IV/M.774 Saint-Gobair/Wacker-Chemie/NOM [1997) OJ. L247/1.

58) A 18 #EE AFACE S2 ZAAY DS AME 2007. 10. 31, AL )2 Ea) vj=e] 9.9
2 gAte FAHHERE 2 7he) £33 714 ATl tisl] A E7E o] tide] HA) ekerhEA
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59) International Shoe Co. v. FIC, 280 U.S. 291(1930)

60) US Merger Guidelines (1984), Section 5.0 o= “o] TA] A1 -l A4 EXo|x Baty EH
AGAE % s7k ofl 7150 w2 <Fuke E S (mminent failure) 2 213 BANEA T A1}
o] Zpke] FEE AA el Sle Zgelle 1L @0l AAMES FEAAY A3t e ol 94
7Fs/32 fltkal Kotof gtk o]yl 73l el o] 18R] ot Aito] AleA HEHS
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61) United States v Philadelphia National Bank, 374 U.S. 321(1963)
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62) ibid, at 369. T o]H Ao oM AHHAH AHS Fetste] FAETIIH FHo| wolso]
R ol AFA FAZE ol 87 3wo] A&H AIAR BHE Zo] & Zlolth

63) Citizen Publishing Co v United States, 394 U.S. 131, 138-139(1969).

64) ibid., at 132.

65) the last straw at which the Citizen grasped

66) ibid, at 137-8.

67) United States v. General Dynamics Corp., 415 U.S. 486(1974)
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68) Margarida Afonso, op.cit., p.49.

69) ibid. Citizen Publishing Co., 394 U.S. at 137-38.

70) R.APosner, Antitrust: cases, economic notes and other materials(2™ edn.), 1981, West Publishing, p.472;
Toannis Kokkoris(2006), op.cit, p.506.
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The Study on the Lack of Casuality Claims for the Merger Control

Lee, Hosun

The concentration between undertakings has pro or neutral competitive effects as well
as anti-competitive effects, so it requires the competition authority to regulate very
carefully the merger cases in deciding whether or not allowed under the competition law.

Thus, the Monopoly Regulation and Fair Trade Act provides the merger defences
which are divided into the efficiency claims and the failing firm claims. However, it
should not be overlooked that the failing firm defences consists of two different kind of
claims. One is related to pure failing firms, and the other referred to flailing firms. When
the competition authority recognized the existence of the former defence, it should
approve the merger without considering more anti or pro competitive effects, because the
deterioration of the competition in the market will be inevitably occurred irrelevant to it.
On the contrary, if the latter, flailing firm defence, is concerned, it is necessary to
compare the anti competition effects with the pro competition effects according to the
level of the overall national economy. In this article, the author tries to establish the
possibilities of the lack of causality doctrine under the current guidelines on the mergers
cases, and suggest how to separate the standard on the efficiency claims to limit the

scope of flailing firm defences.

Key words: Merger and Acquisition, Article 7 under the Monopoly Regulation and
Fair Trade Act, Efficiency Defences, Failing Firm Defences, Lack of

Causality Claims, Failing Firm, Flailing Firm



