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43) Virginia State Pharmacy Board v. Virginia Citizens Consumer Council, 425 U.S. 748 (1976)

a4y ML, TE1O] QN A AR A7 wHe) A, THIFAYUAT, Vol6, 1995, p24s.

45) Central Hudson Gas and Electricity Corporation v. Public Service Commission of New York, 447 U.S.
557(1980)
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Journal of Regulation Studies Vol.22 No.1 June 2013

Study on Legitimacy of Regulation on Pharmaceutical
Company’s Health Campaign

Kang, Hancheol

The Pharmaceutical Affairs Act and the Enforcement Decree on Safety of Drugs, etc.
completely prohibit ethical drugs advertising through mass media except for very exceptional
cases and in case of violation, impose a criminal punishment as well as an administrative
sanction on a breaching pharmaceutical company. Furthermore, such strict prohibition applies
not only to commercial advertising referring to a specific drug’s brand name but also to a
public health campaign sponsored by a pharmaceutical company in order to raise disease
awareness among general public or persuade consumers to seek proper medical treatments.
However, under the current Korean Constitutional Court’s cases, even commercial expressions
such as advertisements shall be protected as a fundamental right under the freedom of speech
provision in the Constitution and any regulation on the expressions shall be tested by
constitutionality scrutiny such as the principle of proportionality. In this context, unlike
regulation on the content of advertisement or voluntary prior review system, current blanket
prohibition of health campaigns under the Pharmaceutical Affairs Act could be criticized as
an excessive regulation deviating from the constitutional principle of minimum damage.
Advanced countries such as the United States, Canada and even the European Union have
permitted health campaigns among other similar forms of information provision to their
medical consumers. To ensure medical consumers’ rights to know by providing sufficient

information and facilitate the principle of self-governing, it is highly needed to consider more
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forward-looking measures for solving this excessive regulation issue by, for example,

explicitly providing admission of health campaigns in the enforcement decree.

Key words: Prohibition of Mass Advertising of Ethical Drugs, Regulation on Advertising,
Health Campaign, Disease Awareness Program, Freedom of Commercial
Speech



